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[N THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF JOWA
CENTRAL DIVISION

STATE OF IOWA, ex rel.
THOMAS J. MILLER, ATTORNEY

GENERAL OF JOWA, CASE NO. 08-328

Plaintiff,
VS.

NATIONAL INDIAN GAMING
COMMISSION;

PHILIP N. HOGEN, in his official capacity as COMPLAINT
Chair of the National Indian Gaming

Commission;

CLOYCE V. CHONEY, in his official capacity
as Viee-Chair of the National Indian Gaming
Commission; and

NORMAN H. DESROSIERS, in his official
capacity as Commissioner of the National Indian
Gaming Commission,

Defendants.

-_/\_/\_/\./\_./\._/\./\./uvvvvvvvvvvvvvvvvv

COMES NOW the Plaintiff State of Iowa and files this Complaint against the above-
named defendants, stating in support as follows:
NATURE OF CASE
1. This is a challenge to a final decision of the National Indian Gaming Commission
(“NIGC”) approving an amended gaming ordinance submitted by the Ponca Tribe of Nebraska
that purported to identify lands located in Carter Lake, Iowa as “Indian lands” eligible for tribal
gaming. Section 2719 of the Indian Gaming Regulatory Act (IGRA”) generally prohibits

gaming on Indian lands acquired after the Act’s date of enactment, October 17, 1988, unless
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certain exceptions apply. In the decision at issue, the NIGC determined that the Carter Lake
Parcel qualified as “restored lands” under the exception codified at 25 U.S.C. § 2719(1)(B)(iiL).

2. That decision was wrong as a matter of law. Indeed, it was contrary to the
NIGC’s own initial decision and to the opinion of the NIGC’s own Associate General Counsel,
both of which concluded that the Carter Lake Parcel does not qua_lify as “restored lands™ under
IGRA. The Solicitor of the Department of the Interior also concurred in the NIGC’s initial
decision that the Carter Lake Parcel did not qualify as “restored lands.”

3. The NIGC’s final decision also expressly ignored the Tribe’s own agreement with
the State of Jowa that the Carter Lake Parce] was not “restored lands” under IGRA. In 2002, the
State of Towa agreed to forego judicial review of the Department of the Interior’s decision to take
the Carter Lake Parcel into trust for the Tribe’s benefit in exchange for the Tribe’s public
admission and acknowledgment that the Carter Lake Parcel was not “restored lands” under
IGRA. That admission was not only drafted and agreed to by the Tribe, it was included in the
Notice that the Department of the Interior’s Bureau of Tndian Affairs (“BIA”) published
announcing its intent to take the Carter Lake Parcel into trust.

4. Four years later, when the Tribe dishonored its prior assurance and sought the
right to conduct gaming operations on the Carter Lake Parcel as “restored lands,” the NIGC’s
Associate General Counsel recommended rejection of the Tribe’s request, the NIGC refused it,
and the Solicitor of the Depaﬁmenf of the Interior concurred. Then, in the media dark of New
Year’s Eve 2007, the NIGC reversed all that. Although the NIGC proclaimed itseif “troubled by
the inequities wotked in this case” an& even accused the Ponca Tribe of leading the State of Iowa

“down the primrose path with promises it never intended to keep,” the NIGC ruled in its
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December 31, 2007 decision that the Carter Iake Parcel was “restored lands” after all, and
refused to “grant] ] either a remedy to the State or impos[e] a consequence on the Tribe.”

5. Recause the NIGC erroneously decided that the Carter Lake Parcel
qualifies under the “restored lands™ exception of IGRA and exceeded its authority in so
ruling, the State of Iowa seeks a Declaratory Judgment and other appropriate relief.

PARTIES

6. Plaintiff State of lowa (“Towa™) is a sovereign state of the United States of
America within whose borders the Carter Lake Parcel is located. Plaintiff Thomas J. Miller
brings this action in his official capacity as the Attorney General of Jowa.

7. Defendant National Indian Gaming Commission is an agency of the United States
whose statutory duties include administering and enforcing certain provisions of the Indian
Gaming Regulatory Act, 23 1U.8.C.§ 2701, et seq. The NIGC is established within the United
States Department of the Interior “DOI”). See25U.S.C. § 2704(a).

8. Defendant Philip N. Hogen is the Chairman of the Natjonal Indian Gaming
Commission and is sued in his official capacity.

9. Defendant Cloyce V. Choney was the Vi'ce—Commissioner of the National Indian
(Gaming Commission and is sued in his official capacity. Defendant Choney resigned from the
NIGC effective December 31, 2007."

10.  Norman H. DesRosiers is a Commissioner of the National Indian Gaming

Commission and is sued in his official capacity.

! Because he is sued in his official capacity as a public official, Defendant Choney’s
successor as NIGC Vice-Commissioner should be substituted upon appointment. See
Fed. R, Civ. P. 25(d)(1).
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JURISDICTION AND VENUE

11.  The Court has jurisdiction over lowa’s claims pursuant to 28 U.S.C.§ 1331 as
this civil action arises under the Constitution, laws, and/or treaties of the United States.

12. The Court has jurisdiction pursuant to 5 U.S.C. §§ 701-706 to conduct judicial
review of final agency action taken by the National Indian Gaming Commission.

13.  The State of Jowa seeks declaratory and other appropriate relief from the Court
pursuant to 28 U.S.C. §§ 2201 and 2202 for the purpose of determining a question of actual
controversy between the parties as set forth herein.

14.  Venue is appropriate in the United States District Court for the Southern District
of Towa pursuant to 28 U.S.C. § 1391(e)}(2)-(3) a.nd 5U.8.C. § 703,

FACTUAL ALLEGATIONS

15.  Federal supervision of the Ponca Tribe of Nebraska (“Tribe’”) was ﬁerminated by
act of Con.gress on September 5, 1962. See 25 U.S.C. § 971 ef seq.

16.  On October 31, 1990, Congress restored the Tribe’s federal recognition. See
25 U.S.C. § 983 ef seq. (Ponca Restoration Act).

17.  On or about September 24, 1999, the Tribe purchased in fee the Carter Lake
Parcel which consists of approximately 4.8 acres of land in Carter Lake, Iowa.

18.  On or about January 10, 2000, the Tribe passed a resclution seeking to have the
DOI’s Bureau of Indian Affairs place the Carter Lake Parcel into trust for the Tribe’s benefit.
This resolution provided that the Parcel should be taken into trust for the primary purpose of
providing health services to tribal members and to provide for central government functions in

Pottawattamie County, Jowa.
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19. On or about September 15, 2000, the BIA Great Plains Regional Director issued
notice of BIA’s preliminary decision agreeing to acoept the Carter Lake Parcel into trust for the
Tribe’s benefit.

20.  The State of Iowa and Pottawattomie County brought an appeal before the DOI’S

| Interior Board of Indian Appeals (“IBIA”) challenging the BIA’s decision to accept the Carter
Lake Parcel into trust, in part on the basis that the BIA failed to take into consideration the
Tribe’s true intent to utilize the Carter Lake Parcel for gaming purposes. See loway. Great

Plains Regional Director, 38 IBIA 42, 52 (2002).

21. On August 7, 2002, the IBIA affirmed the decision, holding that the Carter Lake
Parcel “was purchased . . . and is currently used for health care facilities” and that any suggestion
the Tribe intended to use the property for gaming purposes was “nothing other than pure

speculation ...."” loway. Great Plains Regional Director, 38 IBIA at 52.

22.  The State of Iowa and the Tribe, through its legal counsel, subsequently reached
an agreement in which Iowa agreed to forego judicial review of the IBIA"s decision to accept the
Carter Lake Parcel into trust and the Tribe expressly acknowledged that none of the exceptions
delineated in 25 U.S.C. § 2719(b)(1)(B) to IGRA’s prohibition against gaming on Indian lands
acquired in trust after October 17, 1988 were applicable to the Carter Lake Parcel.

23.  The BIA published in the December 6, 2002 edition of the Council Bluffs
Nonpareil a corrected public notice (“Corrected Notice™) stating its intent to accept the Carter
Lake Parcel into trust that included the following language:

As an acquisition occurring after October 17, 1988, any gaming of
gaming-related activities on the Carter Lake lands are subject to
the two part determination under 25 U.S.C. sec. 2719. In making
it’s [sic] request to have the Carter Lake lands taken into trust, the

Ponca Tribe has acknowledged that the lands are not eligible for
the exceptions under 25 U.S.C. sec. 2719(b)(1)(B). There may be
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no gaming or gaming-related activities on the land unless and until
approval under the October 2001 checklist for gaming acquisitions,
gaming-related acquisitions and two-part determinations under
section 20 of the Indian Gaming Regulatory Act has been obtained.
(emphasis added).

24.  The above-quoted statement that appeared in the Corrected Notice was submitted
to the BIA by the Tribe’s legal counsel, Michael Mason. No public retraction or amendment of
this notice has ever been published by the Tribe, the BIA or the State of lowa.

25.  The BIA consented to and published the text of the Corrected Notice, including
the above-quoted passage, with knowledge and in furtherance of lowa’s agreement with the
Tribe to forego judicial review of the IBIA’s August 7, 2002 ruling.

26.  Acting in reliance on the Tribe’s acknowledgment that the Carter Lake Parcel was
“not eligible for the exceptions under 25 U.S.C. sec. 2719(b)(1}(B)” published in the Corrected
Notice, the State of lowa waived seeking judicial review of the IBIA’s August 7, 2002 appeal
ruling. |

27.  On January 28, 2003, the Tribe executed a warranty deed conveying the Carter
Lake Parcel to the Unitg}d States of America in trust for the benefit of the Tribe.

28. ‘The Acting Regional Director of the BIA’s Great Plains Region, in a
memorandum dated February 10, 2003, accepted the deed conveying the Carter Lake Parcel in
trust to the United States of America.

29, In the fall of 2005, the Tribe sought an “Indian lands” determination from the
NIGC that the Carter Lake Parcel was gaming eligible under IGRA as “restored lands.”

30, In February 2006, the Tribe submitted to the NIGC a proposed amendment to its

gaming ordinance pursuant to 25 U.S.C. § 2710. The Tribe’s proposed amendment sought to
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make the ordinance site specific by identifying the Carter Lake Parcel as “Indian lands” eligible
for gaming under IGRA.

31. In response to an invitation from the NIGC’s Office of General Counsel, the State
of Towa submitted written responses to the NIGC on April 21, 2006 and July 19, 2006, opposing
the Tribe’s request that the NIGC determine that the Carter Lake Parcel qualified as “restored
lands” (and were thus eligible for gaming) under IGRA.

32.  In August 2006, the Tribe withdrew its request to amend its gaming ordinance
from the NIGC’s consideration. As a consequence, the NIGC deferred rendering an opinion at
that time as to whether the Carter Lake Parcel qualified as “restored lands” under IGRA.

33, OnJuly 23, 2007, the Tribe resubmitted its application for an “Indian lands”
determination to the NIGC as part of a renewed request to approve the Tribe’s amended gaming
ordinance pursuant to 25 U.S.C. § 2710.

34.  The State of lowa, again upon invitation from the NIGC’s Office of General
Coungsel, submitted a written response to the NIGC on August 31, 2007, opposing the Tribe’s
renewed request that NIGC determine that the Carter Lake Parcel is gaming-eligible “restored
lands” under IGRA.

35. In a memorandum dated October 22, 2007 to Defendant Hogen, NIGC Associate
General Counsel Michael Gross recommended that the amendment to the Tribe’s gaming
ordinance be disapproved because the Carter Lake Parcel did not qualify as gaming-eligible
“restored lands” under IGRA. A true copy of Associate General Counsel Gross’ October 22,

2007 memorandum is attached to this complaint as Exhibit 1.
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36.  Consistent with the terms of a Memorandum of Agreement between the NIGC
and the DOI, the DOI Office of the Solicitor reviewed and concurred in the analysis of Associate
General Counsel Gross’ October 22, 2007 memorandum.

37. In a letter dated October 22, 2007, NIGC Chairman Hogen issued his decision
holding that the Carter Lake Parcel does not qualify for IGRA’s “restored lands” exception and
disapproved the amendment to the Tribe’s gaming ordinance. Chairman Hogen’s October 22,
2007 decision expressly incorporated the above-referenced memorandum by Associate General
Counsel Gross. A true copy of Chairman Hogen’s October 22, 2007 letter is attached to this
complaint as 11.3‘1>c‘{1ibit 2.

38, On November 9, 2007, the Tribe filed an appeal pursuant to 25 CFR.§524.1 of
Chairman Hogen’s October 22, 2007 disapproval of the Tribe’s proposed amended gaming
ordinance. The Tribe did not serve a copy of its appeal upon the State of Iowa.

39. On November 16, 2007, Chairman Hogen and the Tribe filed a “Joint Motion for
Expedited Decision” in which they requested that the NIGC issue a final decision on the Tribe’s
appeal within 35 days or, ata miﬁimum, prior to the December 31, 2007 anticipated resignation
of Defendant Choney from the NIGC.

40.  Towa learned of the Tribe’s appeal when it received a letter from the NIGC dated
November 19, 2007, inviting lowa to participate in the Tribe’s appeal of the disapproval of the
Tribe’s amended gaming ordinance as a “Jimited participant.” The NIGC’s letter instructed lowa
to file a written submission pursuant to 25 C.F.R. § 524.2 on or before November 29, 2007.

41.  Inafiling dated November 29, 2007, the State of lowa requested permission
pursuant to 25 C.F.R. § 524.2 to participate in the Tribe’s appeal and submitted a written

response in support of Chairman Hogen’s October 22, 2007 decision.
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42, In an order dated November 30, 2007, the NIGC granted Iowa’s request to
participate in the Tribe’s appeal as a “limited participant.”

43, On December 31, 2007, the NIGC issued its ruling reversing the Chairman’s
earlier decision and holding that the Carter Lake Parcel was gaming-eligible “restored lands”
under IGRA. A true copy of the NIGC’s December 31, 2007 decision is attached to this
complaint as Exhibit 3.

44.  The NIGC did not obtain the concurrence or agreement of the DOI prior to
issuing its December 31, 2007 decision.

45.  The NIGC was established by, and under the terms of, IGRA, and has only the
powers Congress granted it under the Act.

46.  Asreflected in a letter dated June 13, 2008 from the Solicitor of the Department
of the Interior to Chairman Hogen, the scope of the NIGC’s powers under IGRA does not
encompass independent authority to render “Indian lands” decisions. A true copy of Solicitor
Bernhardt’s June 13, 2008 letter is attached to this complaint as Exhibit 4. The NIGC has no
authority under IGRA to independently issue “Indian lands” determinations absent the assent of
DOL

47,  On May 22, 2008, DOI’s Bureau of Indian Affairs published in the Federal
Register final administrative rules articulating standards and procedures that the DOI will follow
in interpreting and applying the exceptions to the prohibition of gaming on Indian lands acquired
after October 17, 1988 contained in 25 U.S.C. § 2719, including the “restored lands” exception.
See 73 Fed. Reg. 29,354 (2008) (to be codified at 43 C.F.R. pt. 292); 73 Fed. Reg. 35,579 (2008)

(amending effective date to August 25, 2008).
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48.  Prior to the promulgation of 43 C.F.R. Part 292, neither the DOI nor the NIGC
had promulgated any administrative rules defining the scope and applicability of IGRA’s
restored lands exception or establishing the agencies’ roles and procedures to be used in making
a restored lands determination under IGRA.

49, If the NIGC’s December 31, 2007 decision is allowed to stand, the State of lowa
will be subject to provisions of IGRA that require the State to negotiate in good faith a tribal-
state compact and submit to tribal gaming on the Carter Lake Parcel.

50. The State of lowa is injured by the NIGC’s December 31, 2007 decision because,
inter alia, the decision interferes with the State’s sovereign right and authority to make and
enforce its own gaming policies, including policies concerning the location, development, and
conduct of gaming enterprises within the State. lowa also invokes its parens patriae authority to
protect the interests of its citizens who are or will be injured by the NIGC’s decision authorizing
gaming on the Carter Lake Parcel.

COUNT I

Violation of the Administrative Procedure Act By Defendants’ Approval of the
Ponca Amended Gaming Ordinance in Violation of IGRA

51, The State of Iowa reasserts and incorporates the allegations stated in Paragraphs 1
through 50 as if fully set out herein.

52, The NIGC’s December 31, 2007 decision approving the Tribe’s amended gaming
ordinance constitutes final agency action and is subject to judicial review pursuant to the |
Administrative Procedure Act. See 5 U.S.C. § 704; 25 U.S.C. §2714:25 C.F.R. § 524.3.

53 The State of lowa has exhausted all available administrative remedies to

challenge the NIGC’s December 31, 2007 decision.

10
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34, The NIGC’s December 31, 2007 decision to approve the Tribe’s site specific
gaming ordinance was contrary to Jaw because the Carter Lake Parcel does not qualify under
IGRA as Indian lands eligible to be used for gaming purposes.

55.  In rendering its December 31, 2007 decision that the Carter Lake Parcel was
gaming-eligible “restored lands” under IGRA, the NIGC unreasonably and arbitrarily failed to
consider all relevant facts and circumstances known to it including, but not limited to: the Tribe’s
representations as to its intended use of the Carter Lake Parcel at the time of trust acquisition; the
Tribe’s acknowledgement and admission that the Carter Iake Parcel did not qualify for any of
the exceptions under section 2719(b)(1)(B); the terms of the settlement agreement between the
State of lowa and the Tribe; and the BIA’s review and acceptance of the settlement agreement
between the State of lowa and the Tribe.

56. In renderiﬁg its December 31, 2007 decision that the Carter Lake Parcel was
“restored lands” under IGRA, the NIGC failéd to consistently apply and interpret applicable
agency rules, precedent, policies, procedures, and inter-agency memoranda of agreement.

57.  There is an actual justiciable controversy between the parties as to whether the
NIGC correctly determined in its December 31, 2007 decision that the Carter Lake Parcel
qualifies as gaming-eligible “restored lands” under IGRA.

58 Defendants’ December 31, 2007 decision that the Carter Lake Parcel was gaming-
eligible “restored lands” undelr IGRA was arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law and without observance of procedure required by law.

11
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COUNT II

Violation of the Administrative Procedure Act By Defendants’ Issuance of a
“Restored Lands” Decision Without Authority in Violation of IGRA

59,  The State of lowa reasserts and inéorporaies the allegations stated in Paragraphs 1
through 58 as if fully set out herein.

60.  The NIGC acted in excess of its authority by issuing an Indian lands
determination concurrent with its consideration and approval of the Ponca Tribe’s site-specific
gaming ordinance because only the United States Secretary of the Interior, not the NIGC, has the
legal authority to determine issues concerning Indian Eandé and tribal jurisdiction.

61.  There is an actual justiciable controversy between the parties as to whether the
NIGC lawfully exercised its delegated powers in issuing its December 31, 2007 decision that the
Carter Lake Parcel qualifies as “restored lands” under IGRA.

62.  Defendants’ independent action in issuing a “restored lands™ decision without the
concurrence of and approval by the Sectetary of the Department of the Interior was beyond the
powers of the Defendants, and was thus arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law and without observance of procedure required by law.

PRAYER FOR RELIEF
The State of Iowa respectfully requests the following relief:

a) A declaratory judgment pursuant to 28 U.S.C. § 2201, et seq., that the Carter Lake
Parcel does not qualify as “restored lands” under 25 U.S.C. § 2719(b)(1)(B)(iit);

b) A declaratory judgment pursuant to 28 U.S.C. § 2201, et seq., vacating and setting
aside as unlawful the NIGC’s December 31, 2007 decision approving the Tribe’s

amended gaming ordinance because the NIGC’s findings and conclusions are:

i. arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law, 5 U.S.C. § T06(2)(A);

12
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ii. in excess of statutory jurisdiction, authority, or limitations, or short of
statutory right, 5 U.S.C. § 706(2)(C); and/or

iii. without observance of procedure required by law, 5 U.S.C. § 706(2)(D).

¢)  Awarding the State of lowa its costs and reasonable attorney fees to the extent
permitted by law; and

d)  Awarding the State of lowa such other relief as the Court deems equitable and
just.

Dated: August 22, 2008
Respectfully submitted,

THOMAS J. MILLER
IOWA ATTORNEY GENERAL

/s/  JULIE F.POTTORFF
Deputy Attorney General
jpottor@ag.state.ia.us

/s/ JOHN R. LUNDQUIST
Assistant Attorney General
jlundqui@ag.state.ia.us

IOWA DEPARTMENT OF JUSTICE
Hoover Building, 2™ Floor

Des Moines, 1A 50319

Ph: (515) 281-3349

Fax: (515) 281-4209

/s/ JONATHAN L. ABRAM
jlabram@hhlaw.com

/s/  AUDREY E. MOOG
amoog@hhlaw.com

HOGAN & HARTSON LLP
555 Thirteenth Street, N.W.
Washington, D.C. 200041109
Ph: (202) 637-5600

Fax: (202) 637-5910

ATTORNEYS FOR PLAINTIFF

13
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R MEMOMNDUM
To:  Chairman Hogen :
From: Michael Gross, Assuciate General Counsel, General Law’ﬁw
Date: October 22, 2007 |

Re: Ponca Tribe of Nebraska, site-specific gaming ordinance

On luly 23, 2007, the Ponca Tribe of Nebraska subm;tted an amended gaming
ordinance for approval. The single amendment makes the ordinance site spéciﬁc by
defining as “Indian lands” a piece of land in Carter Lake, Towa, taken into trust in
February 2003, With the ‘su,bgnissien.of its amended ordinance, the Tribe supplied a .‘
detailed submission contending that the Carter Lake land is restored lands within the
meaning of 25 U.S.C. § 2?‘19{13)(l,)(}})(iii).1 The Office of General Counsel has reviewed
in detail the Tribe's submission, as well as supplemental material supplied both by the
Tribe and the State of Iowa. We conclude that though the Ponca Triﬁc of Nebraska is
itself a “restored” uibe, the factual circumstances surrounding the acquisition of the
Carter Lake land shojw that it was not taken into trust as part‘ of the Tribe’s restoration.
Accordingly, the Car-tcr Lake land is not “restored land.” We therefore recommend that

you disapprove the ordinance.

' This Is actually the Tribe's second such submission. The Tribe submitted the same site-
- specific ordinance in February 2006 but withdrew it in August 2006 ia the face of an impending

disapproval, You were recused from that determination because the Tribe was then represented by §

Facgre & Benson. The Tribe has retained Akin Gump to represent its interests in this submission, §

NATIONAL HEADQUARTEAS 1441 L St NW, Suite 9100, Washington, DC20005  Tek 202.632.7003  Pax: 202.632,7066  wWww.NIGE. GOV

REGIGNAL OFFICES  Portland, OR; Sacramento, CA; Phoeniﬁ. AZ; St Paul, MN; Tulsa, OK

L, . NNl
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'THE LAND IN CARTER LAKE, Iowa
Carter Lake, Ioﬁa, incorporated 1930, sits on 1,236 acres of land (approx.) in
Pottawattamie County and is the only city in Iowa west of the Missouri River.
(www.cityofcatterlake.com/history.html) The city is surrounded almost completely by
Omaha, Nebraska, and the river makes up its small southern boundéry and separates it
from Couneil Bluffs, Towa, Carter Laké’s peculiar location is best graépcd visually.

Figure 1 provides a map:

K10 A P S 0 130 S T PACTIR M P MR D

Figure 1: Carter Lake, Jowa. (Source: MapQuest inc.}
Back before 1877, the Missouri River flowed around what is now the city and
defined the border between Tows and Nebraska. Nebrasbe v. Jowa, 143 U.S. 359, 370

(1892), Nebrascka v, Iowa, 406 U5, 117, 118 (1972). That year, however, the Missouri

-

flooded and abandened its ox-bow course for its present course, leaving the 323-acre

Ponca of Nebraska, Carter Lake landé opinion, p. 2 of 33

. LT
' T i (LY
s L . , o . P P



PR ]

Case 4:08-cv-00328-JAJ-CFB  Document 1-2  Filed 08/22/2008  Page Jof 32

* Carter Lake ~ then called Cut-Off Lake — to cradle the city’s northern end. (See, The

History of Carter Lake, at www.cityofearterlake com/history.heml; Figure 1.)
 With the change in the river's channel, the State of Nebraska claimed the land,

arguing that the border between Nebraska and Iowa moved along with the river. The
Supi'cme Court réjccted the claim in 1892, Under well-settled riparian law, it held that
when  river or stream marks the boundary of property, the boundary moves with the
river when the river gradually changes its course through accretion. When, however, a
siver changes course by avulsion, when it.“suddcnly abandons its old and seeks a new
bed, such change of channe! works no change of boundary;... the boundary remains as it ‘
was, in the center of the old channel, although no water may be flowing therein.”
Nebrasta v. fowa, 143 U.S. at 360; Nebraska v. Jowa, 406 1.S. at 118.

The 1877 flood, the Court found, changed the Missouri’s course by avulsion, not
accretion, and thus the boundary between the two states remained unchanged:

[Nin 1877, the river above Omaha, Whiéh had pursued a course in the

nature of an ox-bow, suddenly cut through the neck of the bow and made

for itself a new channel. This does not come within the law of accretion,

_but that of avulsion. By this selection of a new channel the boundary was

not changed, and it remained as it was prior to the avulsion, the center

line of the old channel;... unless the waters of the river returned to their

formers bed, [such center line] became a fixed and unvarying boundary, no

matter what might be the changes of the river in its new channel.
Nebraska v. fowa, 143 U.S, at 370, The Court thus charged the two states to designate a
boundary consistent with its opinion, which they did by compact, and Carter Lake
remains in Towa today, Id; Nebraska v. lowa, 406 U.S. at 118,

On September 24, 1999, the Ponca of Nebraska purchased in fee approximately

4.8 acres of land in Carter Lake, lowa, comfnonly fenown as 1001 Avenue H, Carter

Lake, Towa. Its legal description is:

Ponca of Nebraska, Carter Lake lands opinion, p. 3 of 33
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Pafcgl A-1 (West_; Iowa Property)

A parcel of land being part of lots 20, 21, and 22, together with patt of the
abandoned railroad right-of-way located north of the existing IHinois
Central spur track in said lots 21 and 22, all in the Auditor’s subdivision of
section 21, township 75, range 44, West of the 5 P.M., Pottawattamie
County, fowa, said parcel described as follows:

Beginning at the northwest corner of said lot 20; thence along the
northerly line of said lot 20, porth 88" 28" 27" east, 69.05 feet; thence
south 00°18° 05” east, 228.93 feet; thence north 89° 36’ 57" east, 224.92
feet; thence north 00° 30’ 42" west, 230,45 fest to a point on the nottherly
ling of said lot 22; thence along said northerly fine and along said
northerly extended easterly, north 89° 11’ 28” east, 221.33 feet to a point
on the easterly line of said abandoned railroad right-of-way; thence along
said easterly line and said easterly line extended southesly, south 00° 48’
327 east, 579,95 feet to a point on the northerly right-of-way line of the
1linois Central Railroad; thence along said northerly right-of-way line the
following six (6) courses:

(I}  South 89° 09’ 18” west, 220.09 feet;

(2)  North 64° 27° 017 east, 12,10 feet;

(3)  North 61° 31’ 11" west, 126.58 feet;

{4y North 46° 53’ 25" west, 102,08 feet;

5) North 387 46’ 377 west, 146,92 feet;

{6) North 50° 47' 51" west, 38,80 feet to a point on the westerly imc
 of said Lot 20; thence aiong said westétly line, north 01° 03 327

west, 301.52 feet to the point of beginning.

Said parcel of land contains an area of 4.81 acres, more or less.
(Trustees deed, recorded at Book 100 Page 15532, Pottawattamie County, Ioﬁa.)
Shortly thereafter, on January 10, 2009, the Tribe passed a resolution seeking to
have the Bureau of Indian Affairs place the land into trust. The Tribe’s stated intent was
to place & healthcare facility on the land:
WHEREAS: The property will be utilized to provide services to our tribal
members, primarily health services. Those services consist of Indian
Health Service 638 contracted programs and Bureau of Indian Affairs P.L.

- 93-638 contract programs....

(Ponca Tribe of Nebraska, resolution 00-01.)
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district court, and the Tribe agreed that the land would be used for the proﬁsion of |
governmental services and not for gaming. (Novembcr 26, 2002, e-mail from Michael
Mason, Esq.; December 13, 2002, letter from Jean M Davis, Assistant Attorney General,
to Michael Mason, Esq) On December 6, 2002, the BIA published in newspapers of
general circulation in the Carter Lake %rca a “corrected notice of intent to take land intd
trust.” The language of that noticé was provided by the Tribe’s attorney, (November 24,
2002, e-mail), and stated: |

The Regional Director of the Great Plains, Burcau of Indian Affairs,
United States Department of the Interior has made a final determination
that the United States will accept: [formal description of the Garter Lake
land}, which is focated in the City of Garter Lake, Towa, in the name of
the United States for the benefit of the Ponca Tribe of Nebraska. The
‘United States shall acquire title no sooner than thirty days from’
December 6, 2002, This notice was published in accordance with Tide
25, Code of Federal Regulations, Seciton 151.12(b)....

THE TRUST ACQUISITION OF THE CARTER LAKE LANDS
HAS BEEN NAMED FOR NON-GAMING RELATED PURPOSES,
AS REQUIRES (sic) BY THE PONCA TRIBE AND DISCUSSED'IN
THE SEPTEMBER 15, 2000, DECISION UNDER THE REGIONA
DIRECTORS ANALYSIS OF 25 CFR 151.10(c). AS AN :
ACQUISITION OCCURRING AFTER OCTOBER 17,1988, ANY - -
GAMING OR GAMING-RELATED ACTIVITIES ON THE
CARTER LAKE LANDS ARE SUBJECT TO THE TWO PART
DETERMINATION UNDER 25 U.S.C. SEC. 2719. IN MAKING I'T’S
(sic) REQUEST TO HAVE THE CARTER LAKE LANDS TAKEN
INTO TRUST, THE PONCA TRIBE HAS ACKNOWLEDGED
THAT THE LANDS ARE NOT ELIGIBLE FOR THE
EXCEPTIONS UNDER 25 U.S.C. SEC. 2719(b)(1)(B). THERE MAY
BE NO GAMING OR GAMING-RELATED ACTIVITIES ON THE
LAND UNLESS AND UNTIL APPROVAL UNDER THE
OCTOBER 2001 CHECKLIST FOR GAMING ACQUISTTIONS,
GAMING-RELATED ACQUISITIONS AND TWO-PART .
DETERMINATIONS UNDER SECTION 20 OF THE INDIAN
GAMING REGULATORY ACT HAS BEEN OBTAINED.

{December 6, 2002, corrected public notice. Emphasis in original.}
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On January 28, 2003, following the publication of this corrected notice, the Tribe
executed a deed conveying the :Garter Lake land to the United States, and the BIA
finished the acquisition in February 2003. (January 28, 2003, warranty deed; February
i0, 20(}3, letter from Acting Regional Director, Great Plains Region, BIA, to
Superintendent, Yankton Agency.) |

"The Carter Lake land is the Tand identified in the Ponca of Nebraska’s amended
gaming ordinancé as “Indian lands,” and it is the land where the Tribe now inténds to

offer gaming under the theory that the Carter Lake land is “restored land.”
LEGAL ANALYSIS

L Indian lands, generally.
IGRA permits gaming only on Indian lands, 25 U.S.C. §§ 2710(b)(1), (2);
2710(d)(1), (2), which it defines as:

(4) all lands within the limits of any Indian reservation; and

(B) any lands title to which is either held in trust by the United States for
the benefit of any Indian tribe or individual or held by any Indian tribe or
individual subject to restriction by the United States against alienation
and over which an'Indian tribe exercises governmental power.

25 U.S.C. § 2703(4). The Natiorial Indian Gaming Commission’s implementing .
- regulations clarify:

Indian lands means:
(a) Land within the limits of an Indian reservation; or

(b} Land over which an Indian tribe exercises govemmcntal power
and that is either --

(1) Held in tzust by the United States for the benefit of any Indian
_tribe or individual; or

(2) Héld by an Indxan tribe or individual subject to restriction by
the United States against alienation,

Ponca of Nebraska, Carter Lake lands opinion, p, 7 of 33
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(‘

25 CF.R. § 502.12. It is the opinion of the Office of General Counsel that the Ponca of
Nebraska’s land in Garter Lake is “Indian lands” under these definitions. It is trust land

over which the Tribe exercises governmental power, and thus it satisfies § 502.12(b)(1).

A, Trust land

The Carter Lake land is, wlithout qﬁcst:ion, now trust land. Again, thc‘ Tribe
purchased the-land in fee in 1999, and the BIA finished its fee-to-trust acquisitic;n in
February 2003, (February 10, 2603, letter from Great Plains Acting chiohal Director to

Superintendent, Yankton Agency.)

B. Governmental Power
The Carter Lake land is also land over which the Ponca of Nebraska exercise
.govetnmentai power. In order to exercise governmental power over land, a tribe, like any
other government, must first have jusisdiction to do so. Sez, e.g, Rbode Island v.
Narragansett Indian Tribe, 19 F. 3d 685, 701-703 (1% Cir. 1994), cerr. denied, 513 U.8. 919
(1994, superseded by statute on other grounds as stared in Narragansett Indian Tribe v.
Nutional Indian Gaﬁzz'ﬂg Commission, 158 F.3d 1335 (D.C. Cir. 1998) (in ad:_iition o ha\ﬁng
~ jurisdiction, a tribe must cxeréi-se governmental power in order to trigger [IGRA]); Stare
| ex. rel. Graves v, United States, 86 F. Supp 2d 1094 (D. Kan. 2000), 4ff'd and remanided,
Kansas v, (_/rzz'z‘m’ Stares, 249 F. 3d 1213 (10" Cilr. 2001); Miami Tribe of Oblahoma v. United
States, 5 F. Supp, 2d 1213, 1217-18 (D, Kan. 1998) (a tiibe must have jurisdietion in order
to be able to exercise governmental povvcl:r); Miami Tribe of Ol’!a/éama v. United Stares, 927
F. Supp. ‘1419, 1423<D. Kan. 1996) (a tribe must first have jurisdiction in order io

exercise governmental power for purposes of 25 U.S.C, § 2703(4)).

Ponca of Nebraska, Carter Lake lands opinion, p. 8 of 33
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Tribes are presumed to have jurisdiction over their members and lands. Indian
tribes are “invested with lthe right of self-government and jurisdiction over the persons
and propetty within the limits of the territory they océupy, except so far as that -
jurisdiction has been restrained and abridgéd by treaty or act of Congress” Merrion v.
Jicarilla Apache Tribe, 455 U.8. 130, 140 (1982); sez also, United States v. Wheeler, 435 U.8.
313, 323 (1978). Thcrg: are no treaties or statutes applicable here that would limit the
Tribe's jurisdiction. |

Accordingly, when, as here, lands are held in trust for a tribe off-reservation, the '
anafysis looks to whether the tribe is exercising governmental apthority over the land.
How exactly a triibe does this IGRA does not say, though there are many possibié ways
in many possible circumstances. For this reason, NIGQ has not formulated a uniform
&eﬁnitien of “exercise of governmental power,” but rather decides that question in each
case based upon all the circumstances, National Indian Gaming Commission: Definitions
Under the Indian Gaming Regulatory Act, 57 Fed. Reg. 12382, 12388 (1992).

The courts provide useful guidance. The First Circuit found that exercising
governmental power involves “the presence of concrete manifestations of ... authority.”
Narragansett Indian Tri&é, 19 F.3d at 703. Examples include the establishment of a
housing authority, admirﬁstration of health care programs, job training, public safgty,
consesvation, and other governmental programs. /2. Hesc;..thc Ponca of Nebraska
exercise governmental authority over the Carter Lake land in a variety of concrete ways:
through its constitution and legislation, through an inter-governmental jurisdictional
agreement, and through the provision of govcmmema] services to its membets,

" The tribal constitution extends the Tribe's éovernmental j.urisdictiora to all of its

trust lands:

Ponca of Nebraska, Carter Lake lands opinion, p. 9 of 33
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~ The tertitorial jurisdiction of the Ponca Tribe of Nebraska under this
~ Constitution shall extend to ail trust or tribal lands as described by metes

and bounds in the Treaties heretofore ratified by the Congress of the -

United States of America and shall cover all future additions that are

within or without said boundary lines that may be acquired by the Ponca

Tribe of Nebraska, or by the United States of America and held in trust

for the Ponca Tribe of Nebraska or its members....

Ponea T ride of Nebraska Constitation, At 1.

Similatly, the Ponca Law and Order Code establishes a tribal court and gives
jurisdiction over alf tribal tands, including trust jand:

The general jurisdiction of the Tribal Court ... shall be all territory of the

Ponca Tribe of Nebraska, including ... those lands held in trust by the

United. States for the benefit of the Tribe and members of the Tribe....

Ponca Law and Order Code §§ 1-2-1, 1-4-1.

In April 2000, the tribe exercised this jurisdiction, entering into a government-to-
government “Cooﬁafation and Jurisdictional Agrecment”' with the city of Carter Lake.
Among other things, the agreement gave the parties concurrent jurisdiction over civil
actions arising on-the land and involving tribal members, and it gave them concurrent
criminal jurisdiction over offenses committed by tribal membérs or members o'f'othcr
Federally recognized Indian tribes. {Cooperation and Jurisdiction Agreement, § 11,

" 99 Al, B.) Further, the parties have joint powers of arrest on the land, and the Tribe
agreed to provide law enforcement there. Id. at § 11, 9G; § IIL

Beyond this, the Tribe was only partially successful in making healthcare
available on the land. In 2000, at a cost of $161,000, the Tribe placed 2 small modular
building and paved parking lot on the land. The building was used to house 2 staff of

four to provide health and social services. For budget reasons, the Tribe discontinued

these services within a few years, but it still maintains offices there.
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These things taken together, then, are concrete manifestations of the Tribe’s
exercise of governmental authority in Carter Lake.
Indian Lands, generally: conclusion

Given the foregoing, the Ponca Tribe of Nebraska cﬁarciscs govcrnmcﬁéai‘
authority over its Carter Lake land; it has jurisdiction to exercise that authority; and the
land is held in trust for the tribe by the United Stat.cs. The Garter Lake land, in short, is

“Indian land” within the meaning of IGRA. 25 U.S.C. § 2703(4)(B).

il GAMING ON AFTER-ACQUIRED TRUQT LAND

Meeting the definition of “Indian lands” does not finish the analysis, hovc;cve':r.
The United States took the Carter Lake land into trust in February 2003, and thus the
land falls within IGRA’s general prohibition against gaming on trust land acquired-after
October 17, 1958. 25 U.S.C. § 2719(a). The @cstion thus Secomes whether the Carter
Lake land meets any of the éxceptions in § 2719. The Tribe conterzds that the land is
restored land undér 25 U:S.C. § 2719(bY 1X(B)iii). It is the bpinion of t{w Office of
General Counsel that it is not, Though t‘hﬁ Ponca Tribe of Nebraska was itself restored
to Federal recognition, the iand was not restored to the Tribe as part of that restoration,
and thus the land is not restored lands. |

To meet this “restored lands” exception, a tribe must be ar “Indian tribe that is
restored to Federal recognition,” and the acquisitian of the land into trust must be part
of a “restoration of fands” for the uibe. These terms are not dcﬁncd in IGRA or the

NIGC's implementing regulations, but there is precedent.
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A, The Ponea Tribe of Nebraska was restored to Federal recognition
To he an “Indian tribe that is restored to Fedcrai recognitiop,” a tribé must
demonstraté a period of recognition by the United States,,;l period of non-recognition,
and reinstatement of recognition by the United States. Grand Traverse Band of Ottawa
and Chippewa Indians v. United States Atfqrﬁey, 369 ¥.3d 960, 967 (6™ Cir. 2004). The
Ponca of Nebraska satisfy all three conditions.
L Recognition by the United States
"The Ponca are culturally and linguistically related to the Osage, Kaw, Quapaw,
and the Omaha, and together these tribes corﬁprise the Dhegiha langnage group within
the Siouan language family. Beth R, Ritter, Pz'eciné Together the Ponca Past: Reconstructing
the Degiha Migrations to the Great Plains, 22 GrEAT PLAINS QUARTERLY, 271, 272 (2002);
Elizabeth S. Grobsmith and Beth R. Ritter, The Ponca Tride of Neﬁmr»éa: The Process of
Restoration of 2 Federally Terminared Tribe, HUMAN ORGANIZATION, Spring 1992, at 3.
Together these tribes migrated from the east into the Great P}ain-s and sventually
separated. The Ponca and the Omaha, being the last to split, settled together near what
is now Niobrara, Knox County, Nebraska. Accounts differ as to Wﬁen that split occurred,
some dating it as early as 1390 and others as late as. 1715. Grobsmith and Ritter, ke
Ponca Tribe, at 3-4.
In any cvent, the first definitively Ponca _vii!agcs in-the Niobrara area date from
about 1750. Ritter, Piceing Together, at 279, While most historic Ponea villages cluster in
the Niobrara ares, vﬁiageé have been found as far south as the confluence of the Platte |
and Missouri Rivets south of Omaha in Nébraska; as far west in Nebraska as Cherry
County, near the confluence of tk.lc Niobrara and Snake Rivers; as far north and west as

Hughes County, South Dakota, east of Pierre; and as for north and east as Pipestone,

Ponea of Nebraska, Carter Lake lands opinion, p. 12 of 33
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Minnesota. Ritter, Piecing Together, at 274; James H. Howard, Known Village Sites of the

Ponca, PLAINS ANTHROPOLOGIST 15, NO. 48, 109-134 (1970}, The range of the Ponca

villages is best shown visually. Figure 2 provides a map:
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Figure 2: Poncasnigration and viliage sites. {Reproduced from Ritter, Placing Together

the Ponca Past:, 22 GREAT PLAINS QUARTERLY, 271, 274 (2002}

On June 25, 1817, following the War of 1812, the Ponca struck the first of four

treaties with the United States. ‘This first treaty forgave any prior injuries or acts of

hostility that might have existed, renewed in perpetuity the friendly relations between

the two nations that existed before the war, and placed the Ponca under the protection

of the United States. 7 Stat. 155 (1817).

In June 1825, the nations sttuck a second treaty. This one again acknowledged

the protection and supremacy of the United States, and it permitted the United States to

regulate commerce with the Ponca, which was to be conducted exclusively with

American citizens, 7 Stat. 247, Articles 1 - 4 (1825). This last was important, apparently,

beeause the Ponca were active traders and had traded with both the French and the
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* Spanish back into the 18" Century. Each of those nations, at one time of another, tried
to monopolize the Ponca trade. Ritter, Piecing Together, at 279. .

The Ponca ceded no land in either the 18i7‘ or the 1825 treaty. This changed,
however, with the treaty of March 12, 1858, In that treaty, the Ponca ceded “alf the fands
now owned or claimed by them, wherever situate,” except fora rcservatign that was,

~ more or less, a 25-mile square between the Niobrara and Ponea Rivers. The anca
agreed to relocate there within one year. In consideration for the land and for the Ponca
relocation, the United States agreed to pay various annuities and to provide money, over
various periods of years, for the Poncas’ subsistence — to purchase stock and agricultural
implements, break up and fcnce‘ land, build houses, est‘a‘biish échools, build mills, e&c. 12
Stat. 997, Articles T and I1 (1858). -

On March 10, 1865, the third treaty was “supplemented” with a-fourth, by which
the Ponca gedcd an additional 30,000 acres, and the United States returned b_uriai
grounds and corn fields, various portions of townships around old village sites, and

‘islands in the Niobrara River. This resulted in a Ponca reservation of some 96,000 acres,
14 Btat. 675, Articles I and II (1865); Grobsmith and Ritter, T/ Ponea Tribe, at 5. Thcée
four treaties per se demonstrate recognition of the Ponca by the United States.

Before the modern era of Federal Indian law, one way the United States
recognized the governmental status of Indian tribes was by negotiating and cntcrling into
treaties with them. Waskington o, Washington State Commercial Passenger Fishing Vessel
Ass’n, 443 U8, 658, 675 (19?9) (“A treaty, inc!uding_ one between the Ul.lit(:d Staées and
an Indian tribe, is essentially a contract between two sovereign nations.”); Worveszer v.
Georgia, 31 U.8. 515,559 (1832) (“The cbnstiu.xtion, by declaring treaties already made,

as well as those to be made, to be the supreme law of the fand, has adopted and
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sanctioned the previous treaties with the Indian natioﬁs, and consequently admits their
rank among those powers Wﬁo are capable of making treaties."’); United States v,
Washington, 898 F. Supp. 1453, 1458 0.7 (W.D. Wash' 1995), aff'd iﬂ‘ pmf,l rev'd in part on
other grounds, iS? F,.Sd 630 (9™ Cir. 1998) (treaty rights are “the result of the negotiation
between two sovereigns, the United States and the Tribes."); NIGC Karuk Lands Opinion
at 3 {Oct. 12, 2004) (“Based on the fact that the Tribe negotiated trcati;%s with the
United States it can clearly be stated that there existed a government-to-government
relationship at one time”).

As of 1865, then, the Ponca Tribe was recognized by the United States,
Thereafter, howeves, the triibe split into the Ponca of Nebraska (or Northern Ponca) and
the Ponea of Oklahoma (or Southern Ponca). The question thus arises whether the
United States recognized the Ponca of Nebraska after the split, and the answer to that
question is “yes.” | /

The split was the culmination of .a sequence of events that began in 1868, when
the United States struck the Fort Laramie treaty with the Great Sicux Nation. 15 Stat.
635 (1868). Incredibly, the land that treaty set aside for.'th'c Stoux included all of the
Ponca reservation. 15 Stat 635, Article I This made the Ponea intruders in tﬁcir own
homes, and for eight years the more numezoug and more powerful Sioux raided and
attacked them, Ponca Restoration Act etc. Hearing on 8. 1747 ¢t al, Before the Senate Select
Committee on Indian Affairs, 101 Congress, 2 Sess. 221 (1990) {testimony of Dr,
Elizabeth S. Grobsmith, professor, University of Nebraska, and sources jcited‘therein}.
{Hereaftes, “Ponca Restoration Hearifzgs.”'j The ﬁnitcd States’ solution to the problem it

created was to relocate the Ponca.
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Congress appropriated money to do so in 1876, and in 1877, the government
informed the Ponca chiefs that the tribe must relocate to the Indian Territory. Eight
chiefs were seiected to visit and select a new reservation, but when they went, they
found the land inhospitable and asked to retusn hozﬁc. The request was denied, but
they retumed anyway, journe‘ying' sofne-500 miles in 40 days, Ponca Restoration Hearings
at 222. |

After denying repeated requests by the Ponca to reverse its removal decision,
and because the Ponea refused to go to the Indian Territory voluntarily, the government
issued an order for removal on April 12, 1877. Removal began for some of the Ponca on
April 30, 1877, and for others in May. The journcy, known as the “Ponca Trail of Tears,”
was made without adequate provision or preparation and encountered horrible weatﬁer.
Many d‘iﬁ:d, and the Ponca arrived “discouraged, homesick and hopeless ... on the lands
of strangess, in the middle of a hot summer, with no crops or prospects for any.” Ponce
Restoration H earings 22‘2-223.

In early 1879, Chief Standiné Bear, whose son had died and had asked to-be
buried in the Ponca homeland, set out for Nebraska with 66 others. Having reached the
Omaha Tribe’s reservation that spring, Standing Bear and his company.were arrested by
General George Crook for the purpose of retﬁming them to the Indian Territory. United
States ex. Rel. Standing Bearv. Crook, 25 F. Cas. 695, 686 (D. Neb. 1879). With the
support of many outraged citizens, including prominent attorneys an& newspapermen,
Standing Bear applied for' a writ of habeas corpus. Pornca Restoration Haaﬁﬁgs, 223-224,

. Finding for the first time that Indians were “persons” under American law, and finding
no lawful grounds to relocate Standing Bear and his cémpaniéns, Distﬁcc Court Judge

Elmer 8. Dundy ordered their freedom. Standing Bear, 25 F. Cas. at 700-701.
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~The trearment of the Poﬁca and Judge Dundy’s decision received national
attention. In 1880, a committee was appointed by the Senate to -investigate, and it made
a report to President Hayes in 1881 condemning th-e government's mismanagement of
Ponca affairs, Ponca Restoration Hearings, 225-226.
Inan Act of March 2, 1889, Congress made some reparation for giving the Ponca

reservation to the Stoux Nation. It provided that Ponca members “now occupying a part

of the old Ponca Reservation, within the limits of the said Great Sioux Reservation...”

were to be allotted land there. 25 Stat, 892, Under this authority, 27,236 acres wese
aliotted to 168 people. H. REP. No. 2076, Providing for z“ﬁe Division of the Tribal Assets of the
Ponca Tribe of Native Americans of Nebraska Among the Members of the Tribe, 87" Cong., 2d
Sess. at p. 15 (1962) (“I. ch. 2076”); 8. Rep. No, 1_623, Providing for the Division of the
Z;'r‘iba! Assets of the Ponea Tribe of Native Americans of Nebraska Among the Members of the
Tribe, and for Other Purposes, 87" Cong,, 28 Sess. at p. 14 (1962) (“S. Rep. 1523.") From
this point forward, tﬁe Nort-hc;rn ?oncd were established in Nebraska.

" That the United States recognized the Ponca of Nebraska, as distinct from the
Ponca of Okiah(')ma and the Ponca before 1868, is evident from the tribe’s reorganization
under the Indian Reorganization Act. In the mc;dem era of Indian iaw, Federal
recognition of an Indian tribe requires both a legal basis for recognition, 7.6. |

Congressional or executive action, and some empirical indicia of recognition, namely, a

“continuing political relationship with the group....” Grand Traverse, 369 F. 3d at 968,

quoting Cohen, Handbook 5f Federal Indian Law, av 6 (1982); Maskpee Tribe v. Secly of the
Interior, 820 F.2d 480, 484 (1* Cir. 1987). Both criteria are met here. |
- Among its various provisions, the Indian Reorganization Act of 1934 grants any

Indian tribe the right to adopt a constitution, which must be done by majority vote at a
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AT [
special election called for the purpose and which must then be approved by the
Secretary of the Intesior:
Any Indian tribe shall have the right to organize for its common welfare,

and may adopt an appropriate constitution and bylaws, and any
amendments thereto, which shall become efféctive when ~

(1) ratified by a majority vote of the adult members of the tribe or tribes
at a special election authorized and called by the Secretary under such
rules and regulations as the Secretary may prescribe; and

(2)  approved by the Secretary pursuant to subsection (d) of this section.
25 U.8.C. § 476(a). The Act likewise permits the Secretary to issue, upon petition, a
charter of incorporation to a titbe. 25 U.S.C. § 477.

The IRA itself, in shert, provides both a legal basis for the United States’
recdgnition of an Indian tibe and 2 basis for a continuing political relationship with the
tribe. Under the IRA, 4 tribe may adopt 2 constitution or corporate charter, or both,

‘recognized by the United States, and the approval by the Secretary of the Interior is the
. beginning of Federal supervision of the tribe’s legal affairs. Subsequent tribal elections
under a tribal constitution, for example, are subject to Federal rogulation. 23 CFR.
§§ 81.1-81.24.

The Poﬁca of Nebraska approved 2 constitution and by-laws on February 29,
1936?‘ and these were approved by the Secretary of the Interior five ch%:s later on f’xprii
3. H. Rep. 2076 at 11; S. Rep. 1623 at 11. A dorporatc charter for the Ponca Tribe of
Native Americans of Nebraska was ratified on August 15, 1936, H. Rep. 2076 at 11; 8,
Re}i. 1623 at 11. From 1936 forward, then, until termination in £966, the United States

;eccgnizéd the Ponca of Nebraska.
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A . _\:.:, i

A Termination or non-recognition by the United States

The second condition for demonstrating that a tribe is restored to Federal
Eccognition. is the loss of prior recognition by the U;'xitéd States. Such a loss may occur
through legistative action — e.g. by statute or treaty — or by administrative action. Grand
Traverse, 369 F.3d at 968-72; TOMAC v. Nortoﬂ, 193 F. Supp. 2d 182, 1§3~94 (D.D.C.
2002); Saulr Ste. Marie Tribe of Lake Superior Chippewa Indians v. United States, 78 F.. Supp.
2d 699, 705-07 (W.D. Mich. 1999), vacated on other grounds, 288 F.3d 910 (6™ Cir. 2002).

"The Ponca of Nebraska lost Federal recognition forty years ago, after the passage of a
termination act, 25 U.S.C. §3 971 —~ 980,

During the mid-20® Century, the “Termination Era,” Congress promoted an end
to the trust relationship between the Unitcd States and the Indian tribes an.d aimed
instead at assimilation; |

it is the policy of Gongresé, as rapidly as possible, to make the Indians

within the territorial limits of the United States subject to the same laws

~ and entitled to the same privileges and responsibilities as are applicable
_to other citizens of the United States, to end their status as wards of the

United States and to grant them all of the rights and prerogatives

pestaining to American citizenship,

H.CR. 108, Termination of Federal Supervision: The Removal of Restrictions Over Indian
Property and Person, 83 Cong., 2™ Sess. {1953).

On September 23, 1958, the Ponca of Nebraéka adopted a resolution and petition
noting that only eight adult members participated m the Iz;st rcgular tribal election —
held in November 1949, with none held between thén and 1958 - and that only 23 adult
Indians, not all of thém Ponca, resided on the rescrv}latian.- H. Rep. 2076 at 9; 8. Rep.

1623 at 9, The resolution and petition then sought

the Bureau of Indian Affairs, the county com:_missioner [sic} of Knox
County [Nebraska], and the State of Nebraska to cooperate with us in the
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AR

development of 4 program leading to disposal of property owned by the

Ponca Tribe and the distribution of proceeds and any other assets of the

of the Ponca Tribe to those members who may be determined to be

~ entitled to participate in such distribution. We further petition that the

Congress of the United States enact legislation to accomplish the

purposes of this program, developed pursuant to the petition, and to

dissolve the corporation known as the Ponca Tribe of Native Americans

of Nebraska.

H. Rep. 2076 at 10; 8. Rep. 1623 at 9.

On September 17, 1959, the. Knox County Board of Supcrvisors adopted a
resolution “favoring the introduction and passage in the U.8. Congress of a proposal [sic]
legistative bill providing for emancipation of the Ponca Tribe of Native Americans of
Nebraska....” H. Rep. 2076 at 10; S. Rep. 1623 at 10,

In April 1962, Idaho’s Senator Church introduced S, 3174, a bill “to provide for
the division of the tribal assets of the Ponca Tribe of Native Americans of Nebraska
among the members and fo terminate Federal supervision and control over the tribe.” 8.
Rep. 1623 at 1: Enacted on September 5, 1962, tilis act provided, in brief, for the
Secretary of the Interior first to establish a roll of tribal members and then to distribute
all tribal assets, both personal property and real property {including trust land), to those
members. Members were also eligible to select and purchase as much as five acres of
tand for a homesite. Any lands not so sefected would be sold at auction. 25 U.S.C.

§§ 971- 975,

At the time, 691.11 acres of land were held in trust for the Tribe by the United
States, and 2,180.39 acres of allotted trust land -- all that rf;méined in Ponca hands after
the allotment of 27,236 acres in 1889 — were held in fractionated ownérship. An

additional 152.5 acres was owned by the United States. S. Rep. 1623 at 14-15; H. Rep.

2076 at 15,
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In any event, the termination act prdvided three years for the distribution of
assets, 25 U.S.C. § 973(a). Following that, “the Secretary of the Interior shall publish in
the Federal Register a proclamation declaring that i;hc Federal trust relationship to'-such
tribe and its members has terminated,” 25 U.8.C. § 980, which the Secretary did on
October 18, 1966, 31 Fed. Reg. 13810. From that point, until the restoration of the Ponca
of Nebraska by statute in 1994:

i

the tribe and its members [were] not ... entitled to any of the special
services performed by the United States for Indians or Indian tribes
because of their Indian status, [and] alf statutes of the United States that
affect Indians or Indian tribes because of their Indian status [were]
inapplicable to them, and the laws of the several States [applied] to them
in the same manner they apply to other persons or citizens....

25 U.S.C. § 980.

In short, bY. the passage of the tcrmi‘nation act, Congress removed the legal basis
for the United States’ recognition of the Ponca of Nebraska, and the Secretary t‘hen
removed all indicia of any continuing political relationship with the "Tribe. The United
States no iongcr dealt with the Ponca of Nebraska as a political entity, and the Tribe

| thus lost its prior rccégnition. | |
3. Reinstatement of recognition
Like the loss of recognition, & reinstatement of recognition, the third and final
condition for being “a tribe that is restored to rccc;gnition,” may occur through legislative
or administrative action, ¢.¢. the Federal acknewledgcmcn{process. Grand Traverse, 369
F.3d at 967, 969-72. Congress reinstated recognition of the Ponca of Nebraska by statute
in 1994, |
In 1988, Congress formally repudiated H.C.R. 108 and its policy of termination:

“Congress repudiates and rejects House Concurrent Resolution 108 of the 83d Congress
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and any policy of unilateral termination of Federal relations with any Indian nation.” 25
U.8.C. § 2501(0. | A

On October 11, 1989, Senators Exon and Kérry, both of Nebraska, introduced S,
1747, the “Ponca Restoration Act.” S. REP. 1Q1-330,‘Prow'diﬂg for the Resr‘oraz:fafz of
Federal Recognition to the Ponca Trike of Nebraska, and for Other Pisrposes, iOI’“ Cong,, 2™
Sess. (1990). (“S. Rep. IG?-S:’:{}.”} The legislative history clearly and unambiguously
states the purpose of the bill: “to restore Federal recognition to the Northern Ponca
Fribe of Indians in the State of Nebraska.” S. Rep. 101-330 at 1.

Sigried in‘to faw on October 31, 1990, the Ponca Restoration Act, 25 1U.5.C. §§ 983
—983h, did exactly that: “Federal recognition is hereby extended to the Ponca Tribe of
Nebraska.” 25 U.S.C. § 9834, The Act also states: |

All rights and psivileges of the Tribe which may have been abrogated or

diminished before the date of enactment of this Act by reason of any

.provision of Public Law 87-629 {25 U.S.C. §§ 971 - 980] are heteby

restored and such law shall no longer apply with respect to the Tribe or
the members.

25 U.8.C § 983b(a).

In sum, over its history, the Ponca Tribe of Nebraska was recognized by the
United Sta-tes, lost this recognition, and was reinstated to Fe;dcra! recognition. Thetefore
the Tribe is an “Indian tribe that is restored to Federal recognition” within the meaning

of 25 U.S.C. § 2719(b)(1)(B)G).

B. Land taken into trust as part of the restoration

Given that the Pﬁnoa Tribe of Nebmska is a restored tribe, its land in C’arter
Lake, lowa, only satisfics the requirements of 8 2719(b)(1)(BXiii) if it was taken into
trust as part of the Tribe's restoration. Nothing in IGRA requires thét thés be done by

Congressional action ot in the very same transaction that vestored the Tribe. Lands may
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be restored to a tribe through the administrative fee-to-trust prooess.l Grand Traverse
Band of Ottawa and Ghippewa Imliiam v. United States Attorviey, 198 ¥, Supp. 2d 920, 935-36
(W.D. Mich. 2002), 2ff'd, 369 F.3d 960 (6™ Cir. 2004); Canfoderated Tribes of Goos, Lower
Umpqua & Stuslaw Indians v. Babbitt, 116 F. Supp. 2d 155, 161-64 (D.D.C. 2000); Grand
Traverse Band of Ottawa a:;za’ Chippewa Indians v. United States Attorney, 46 F. Supp. 2d 689,
699-700 (W.D. Mich. 1999).

Still, not every trust acquisition for a restored tribe meets this exception. There
must be some limiting condition — something that ties the trust acquisition to, or shows
it to be a part of, the tribe’s restoration. Grand Traverse, 198 F. Supp. 2d 920 at 935,
Accordingly, both the NIGC and the courts that have considered the question find the
necessary limiting condition in the factual circumstances of the trust acquisition, the
iocatioﬁ of the trust acquisition, and the temporal relationship of the trust acquisition to
the tribal restoration. Sz, 2.g., Coos,116 F Supp. 2d at 164; Grand Traverse, 198 F. Supp.
2d at 935; In Re Sault Ste. Mariz Tribe of Chippewa Indians, Resolution No. -;‘0064 01,
amendment to Tribal Code § 42.801, Gaming Ordinance (restored lands opi;iion, September
1, 2006); In Re Karub Tride of Ga!ﬁamz;a, {restored lands opinion, October 12, 2004). He.re,
while the Tribe has his‘torical and modern ties to the Carter Lake land’, and while the
trust acquisition process at least began not long after the Tribe’s restoration, the facts
surrounding the acquisition show conclusively that the Carter Lake land was not
restored land.

I The Tibe's ties to Catter Lake, Low.
The Tribe has historical and modern ties to its Carter Lake land and to the

surrounding area that weigh in favor a finding that the land is restored.

i
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a. Historte ties.
~ Scholars have identified the aboriginal tesritory of the Ponca, and it in'c_lu_gins
Carter Lakc.‘Thf: eastern boundary of the Poneca territory was, approximately, the
Missouri River, and the southern boundary was the Platte River. Figure 2, above, for
cxarﬁpia, shows that whilc‘ most Ponea vii!éges were concentrated around what is noﬁ
Niobrara, Nebraska, Ponca villages have been found as far north and east as Pipestone, |
Minnesota, and almost as far south as the Platte, further south in Nebraska than present-
day Omaha, which surrounds Carter La!:t;, Riteer, Piecing Together, at 274.
Schotars have also written:
"The eastern boundary of the Ponca tesritory ran roughly frofa the from the
west bank of the Missouri, opposite the present-day Sioux City, Towsa,
down to the mouth of the of the Platte River.... The North Piatte River
formed the southernmost boundary of the Poncas. Directly south of that
boundary lived the Pawnee, who traditionally hunted to the south....
Joseph H. Cash and Gerald W. Woltf, The Ponca People (1975). And see, James H.
Howard, The Ponca Tribe, 130-131 (1965) (noting that the eastern boundary of the Ponea
territory “was a line cxtcﬁding south to the Platte River from a place on the Missour
. called Ni-agatsatsa,” and the “southern boundary of the Ponca domain was the Platte
(North Pi#tte west of thé fork)™). |
As 2 rough marker, however, the Missouri River was not an impassable boundary.
Living memory ~ in the form of deposition testimony frorfl Ponca elders in 1912 in
support of 2 claim before Indian Claims Commission, Omaka Tribe v. United States, No.
21,002 (1911-1912) ~ is consistent with the writings of ;he scholars. It e:stablishes the
' Ponca territory, their travels and their hunts east of the Missouri and south to the Platta.‘

For exami;)le, Louis Le Roy, age 70 in 1912, Howard, Known Village Sites, at 114,

testified as to boundaries:
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They commence east of Omaha city on the other side of the River

Wasabte (Black Bear's Den). From there they went to Pipestone, and

from Pipestone to Choteau Creek. From there they went up where Crow

Creek Agency is, somewhere near there. From there they went to what

they call “Dry wood” or “Dry timber.” From there they went to-what

they call “Fork of the Missouri.” Then the crossed and went south, From

there they went over to the South of the Platte River. They followed the

Platte River east and went down as far as the mouth of the Platte. From

there they went to Ponca City — where Ponca City now is.
(Le Roy OLC 1912:35.)
Similarly, Chief Yellow Horse, brother of Chief Standing Bear and himself 67 in 1912,
testified:

Even in my time I knew that they went as far {south] as the Platte and as

far east as the old Ponca village and even across the Missouri River to kill

deer, buffalo, and e.!k.
(Yellow Horse, OLC 1912:146),

b. Modetn ties

The tribe has modern ties to the Carter Lake land, The Tribe had a direct
relationship with the Carter Lake land itself before it was taken into trust. The ttibe
purchased the land in fee in November 1998, In 2000, it finished negotiating and then
executed the jurisdiction and cooperation agfcemeﬁ; with the City of Carter Lake. The
‘Tribe also erected a small modular building on the land and paved the attendant parking
lot. The tribe housed a staff in the building to provide health services and social
services. Though the tribe ceased those services because there was not enough money to
fund them, it nonetheless still maintains an office there.
2 The timing of the Carter Lake trast acquisitibn.

This factor too could weigh in favor of a finding that the Carter Lake land is

restored land. There were a total of 13 years between Congress's restoration of the Tribe

and the acquisition of the Carter Lake Jand into trust, but the Tribe did not acquire
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within that tire a significant land base separate and apart from Cartér Lake. In fact,
what it did acquire represents only a fraction of what it conld acquire under its
 restoration act and of what its Congressionally mandated economic plan call for.

In I Re Sault Ste. Marie Tribe of Chippewa Indians, above, for example, the NIGCG
found that a parcel of land that that tribe acquired in 2000 was not restored lands
because of the great length time that passed between the tribe’s recognition and the
2000 acquisition and because of the large amount of other property the tribe had
otherwise acquired in that time. Specifically, there were 28 years betweon the Sault Ste. ‘
Marie tribe’s restoration and the trust acquisition. Further,

the Tribe had its first reservation parcel by 1975, and three reservation

parcels by 1984 as well as an additional 184.21 acres in trust. These

parcels were taken into trust three and nine years after Tribal restoration.

By the time the St. Ignace parcel was placed into trust in 2000, the Tribe

had acquired 50 parcels totaling neatly another 1000 acres into trust.

"T'hese trust parcels have given [the Tribe] significant acreage devoted (o

member housing, community services, and economic development that

might better be determined part of the Tribes first systematic effort to

testore its land base.

Inn Re Sault Ste. Marie Tribe of Chippewa Indians, restored lands opinion at p. 16.
Accordingly, the NIGC found that the 2000 parcel was not restored lands.

Here, there was no such long passage of time and thete were no significant
intervening land acquisitions. The Tribe owned in trust only an office building in
Lincoln, Nebraska (Ponca Tribe of Nebraska resolution 96-101) and approximately 150
'acres in Niobrara, Nebraska, for a community building and bison grazing land.
{(Submission, p. 24; May 27 and June 22, 2003 trust deeds). Though Gohgress restored
the Ponca.of Nebraska in 1990, the Tribe only had a constitution approved in 1994,

(Ponca Tribe of Nebraska resolution 00-01). The Tribe purchased the Carter Lake land

in September 1999, only five years later, and it filed its application to take the Cater
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Lake land into trust in January 2000. The trust acqﬁisi_tian would have been complete in
September 2000, but for the litigation with Pattawafamie County and the State of Iowa,
which postponed the acquisition to the beginning of 2003.

Accordingly, the timing of tﬁe Carter Lake acquisition weighs in favor of a
ﬁndihg of restored lands.
3. Factual circﬁmsfances susrounding the tnust acquisition.

Notwithstanding the foregoing two factors, however, the facts immediately |
surrounding the trust acquisition show that the Career Lake land is not restored land.

‘To begin with, the Tribe did not contemplate a gaming use for the land when it
appiied to have the land taken into trust. Instead, the Tribe sougfxt to have the !aﬁd
taken into trust so that it might place a healtheare facility on the land:

WHEREAS: The propetty will be utilized to provide services to our tribal

members, primarily health services. Those services consist of Indian

Health Service 638 contracted programs and Bureau of Indian Affairs P.L.

93- 638 contract programs....
(Ponca Tribe of Nebraska, resolution 00-01.) This is not to suggest that a tribe’s
representations of use in & fce~t0~t£ust appilcatmn will be determinative, Rather, this 18
one fact among many others-that speaks to the ciroumstances surrounding the trust
acquisition.

Next, the State of Towa and Pottawatomie County challenged the September 15,
2000 decision of fhc BIA Great Plains Regional Director to take the Carter Lake land
into trust. They appealed to the IBIA and contended, in part, tl;at the Tribe really
intended to use the land for a casino and that the Regional Director erred in not

considering this use. Jowa v. Great Plains Regional Director, 38 IBIA 42, 52 (2002). In its

brief before the IBIA, the Tribe again represented that the land would not be used for
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gamihg but “Is to be used for administrative services, including health care, and for

* health care facilities.” (Iomfa v, Great Plains Region Director, Brief of Ponca Tribe of
Nebraska, Aprii 30, 2001, p. 4.)

On August 7, 2002, the IBIA decided in favor of the Tribe, finding that the land
“was purchased ... and is curréntly used for health care facilities” and that any pbssibls
gaming use was speculative. The IBIA thus affirmed the Regional Director’s decision on
August 7, 2002. I4.

Rather than com;inﬁing to litigate, attorneys for the Tribe and the State reached
an agreement - acknowledged in writing, but never formally memorialized ~ under
which lIowa agreed to forego litigation in Federal court, and the Tribe agreed that the -

- Qarter Lake land would not be used for gaming, (November 26, 2002, ls-»mail, from
Michael Mason, Esq.; December 12, 2002, letter from Jean M. Davis, Assistant Attorney
General, to Michael Mason, Esq.)

Accordingly, on November 26, 2002, the Tribe’s then-attorney sent an e-mail to
the BIA requesting that a notice of intent to tzke the Carter Lake Jand into trust be
published as soon as possible. (November 26, 2002, e-mail from Michael Mason.) He'
requested further that the notice contain the following language, which was substantially
identical to what was eventually published:

The trust acquisition of the Carter Lake lands has been made for non-

gaming related purposes, as requested by the Ponca Tribe and discussed

in the September 15, 2000, decision under the Regional Director’s ‘

analysis of 25 CFR 151,10(c). As an acquisition occurring after October

17, 1988, any gaming or gaming-related activities on the Carter Lake

lands arte subject to the Two-Part Determinacion under 25 U.S.C, sec.

2719, In making its request to have the Carter Lake lands taken into

trust, the Ponca Tribe has acknowledged that the lands are not eligible

. for the exceptions under 25 U.S.C. sec. 2719(B){1XB). There may be no

gaming or gaming-related activities on the land unless and until approval
under the October 2001 Checkiist for Gaming Acguisitions, Gaming-
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Related Acquisitions and Two-Part Determinations Under Section 20 of
the Indian Gaming Regulatory Act has been obtained.

(November 26, 2002, e-mail, from Michael Mason, Esq.)

On bacember 3, 2002, the Reéiénal Director published in a newspaper of
genéral circulation in Carter Lake a notice of intent to take the Carter Lake land into
érust but omitted this additional language. On December 6, BIA published a “corrected
notice of intent to take land into trust” this time including the Ianguage. {December 6,
2002, corrected public notice.) An iﬁtcrnal‘ BIA e-mail noting the incorrect publication
described the addiﬁonal }anguagc as follows:

The attached Notice of Intent was published in the Council Bluffs, lowa,
newspapet yesterday, December 2 [sic, December 3], 2002, you will recall
that the last paragraph in the Notice was a compromise reached by the
Ponca Tribe and the State of Iowa as well as Pottawatomie County, lowa.
"The Solicitor’s office had no problem including the appended paragraph,
If we did not include the last paragraph, lowa would have litigated the
matter in Federal Court. Also, the last paragraph was agreed upon by the
Ponca’s attorney....

(December 3, 2002, e-mail from Tim Lake to various BIA recipien‘fs.)
On December 13, 2002, Jean M, Davis, an fowa Assistant Attorney General, .
wrote a confirming letter to the Tribe’s attorney, stating:

As you are aware, the Corrected Notice of Intent to take Land in Trust
was published in the Council Bluffs Daily Nesparsil. The corrected Public
Notice makes clear that that lands to be taking into trust in this case will
be taken for non-gaming related purposes. The corrected Public Notice
also contains the acknowledgement by the Ponca Tribe of Nebraska that
the lands are not eligible for any of the exceptions found under 25 U.8.C.
sec. 2719(bX1)XB).

"This corrected Public Notice is consistent [with] your repeated
representations to me and to Pottawattamie County, made on behalf of

- the Ponea Tribe of Nebraska, that the Tribe intends to use the lands for
the purpose stated in the original application, not for gaming activities,

. Based upon our agreement that the lands will be used in a manner
consistent with the original application and the corrected Public Notice
and not for gaming purposes, you have requested that the State of lowa
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and Pottawatamie County forego judicial review and further appeals.

Tnasmuch as the corrected Public notice now filed in this case contains

the non-gaming purpose testriction to which we have agreed, the State of

Towa has agreed not to pursue judicial review or further appeals of the

final decision of the United States department of the Interior in this case.
{December 13, 2002, letier from Jean M, Davis.) The trust acquisition of the Carter
Lake land followed in February 2003, (January 28, 2003, watranty dced;’Febmaw 10,
2003, letter fm'ni Acting Regional Director, Great Plains Region, BIA, to
Superintendent, Yankton Agency.) |

In and of thémsciv.cs, these fact; are determinative. They culminate in the
language of the corrected notice, and they unaﬁxbiguously indicate that at the time of
the acquisition,' no one invo!v;‘:d intended the Carter Lake land to be used for gaming of,
more importantly, to be restored land. Only the opposite appears. Every government
involved in the acquisition regarded the Carter Lake land as land that was not restored
within the meaning of 25 U.S.C. § 2719(b)1)(B)(ii1), a characterization that thc; Tribe
has not, until now, disputed.

. The Tribe contends that the above facts are not properly considered here
because they do not surround the trust acquisition. Rather, the Tribe contends, these
facts all post date the acquisition of the Carter Lake lands, which occurred upon the
September 15, 2000 decision of the Regional Director. This is not persuasive. The trust
acquisition was not, in fact, complete on that date.

There are a number of ways to see this. First and foremost, the record shows that
the Regional Director’s decision to take the Carter Lake land into trustjwas not final on
September 15, 2060. By its own terms, the decision states that it may be appealed to the

IBIA within 30 days, and “if no appeal is timely filed, #his decision will bacorme final for the

Deﬁaﬂmmr of the Interior at the expiration of the appeal period.” {September 15, 2000,
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Letters from Cora L. Jones, Grcat Plains Regional Director, BIA, tovGarter Lake Mavor,
Towa Governor, Pottawattamie County Supervisors.) (Emphasis added.)

The State of lowa and Pottawattamie Coun;:y in fact did appeal to the IBIA,
which did not render its ciec‘:ision until August.2002. That is the earliest date in which
the trust acquisition might be final because then and only then could an action on the
dgcision be heard in Federal district court. Prior to that, the suit wbufd have been stayed

" or dismissn:d under the doctrine of prim'ary jurisdiction. Reifer v. Cooper, 507 U.S. 258,
268 (1993); Grand Traverse Band, 46 F. Supp, 2d at 706 (brimary jurisdiction doctrine
pﬁrﬁlits Federal courts to stay or dismiss actions over which they have jurisdiction
pending resolution of issues within the special competence of an administrative agcncy.)
The earliest, then, that the decision was final was in August 2002,

Anether indication that the final decision did not occur in September 2000 is
found in Department of the Interior land-into-trust regulations, Béfure land may be-
taken into trust, these regulations require the publication of a notice, either in the
Federal Register or in a newspaper of general circulation, stating that “a final agency
daterminatioﬁ to take land into trust has been made and that the Secretary shaﬁ acquire
title in the name of the United States no sooner than 30 days after the notice is
published.” 25 U.5.C. § 151.12(b). That notice was published here for the first time on
December 3, 2002, and the deed transferring the G:ar'ter Lake land to the United States
in trust for the tribe was not executed until early 2003, |

With the cxceptién of the Tribe’s statements of intent as to the‘use of the Carter
L.ake land; both to the BIA and before -thé IBI1A, aii of the above events surround the
taking of the Carter Lake land into trustin the fatter half of 2002 and sariY..ZOOB. They

I are, therefore, properly considered here. |
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That said, the Tribe also conténds in various ways that the limiting language of
the cosrected notice can olf itself have no legal effect. It contends that neither the
corrected notice nor the apparent settlement agreement with the State of lowa was
authorized by the tribal government. 'It contends that in any event, an agreement
limiting the use of the Carter Lake lands would require approval by the Secretary under
25 U8.C. § 81. Insum, it contends that none of the usual mechanistns for limiting uses
of land — 2 deed restriction of covenant of a binding settlement agreement — are present
here. Whether or not that is so, it is, ultimately, irrelevant to the determination here.

As to the settlement agreement, the NIGC Chairman need take no position on
whether the notice was properly authorized by the tribal government or vsl*he:thcr there
was a binding settlement agreement between the Tribe and the State of Towa. It
certainly appears frpm the facts in the record that both the State of Iowa and the BIA
regional office believed that the tribal attorney had the apparent authority to act on
behalf of the Tribe. It appears as well that Towa did not pursue litigation furﬁher because
it struck an agreement with the Tribe that the Carter Lake land would only be u_sed for
gaming under a 2~part deterﬁliaation. If that agrccmen.t was never valid or binding,
Towa, presumably, is still free to seek judicial review of the IBIA’s decision. That action,
presumably, could also address the appiécaﬁifity of 25 U.S.C. § 81 and the determination
by the Secretary that that law requires. In passing, it sﬁould beé noted that there does not
appear to be any evidence in the tecord of such a determination after the Tribe entered
into a separate 1999 settlement agreement with the Gity of Lincoln, Nebraska, that
prohibited gambling on th;: Tribe's trust lands there, (See May 19, 1§99 letter from
Chairman Fred LeRoy to Mayor of Lincoln; May 28, 1999 intergovemmentai'agrccmcnc '

regardiﬁg tribal land.)
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Be all of that as it may, the question is whether the Carter Lake land is or is not
res{orcd land, given the facts that surround the trust acquisition. The question is not
whether the notice, or any alleged agreement bascd upon it, is legally enforceable or
whether there ts a legally binding document restnctmg the use of the Garter Lake land
in such a way as that the land must perforc_c cease to be restored lands under IGRA. The
facts surrounding the trust acquisition, as set out above and detailed in the corrected
notice of intent to take land into trust, demonstrate that the Carter Lake land was not
part of a restoration of the Tribe’s lands at the time it was eaken into trust,

Given all of the foregoing, it is the opinion of the Office of the General Counsel
that the land in Carter Lake, Towa, though “Indian lands” within the meaning of IGRA,

is not restored land under 25 U.5,C, § 2719(b)(1)}(B)iii). Gaming is therefore not
permissible on the Carter Lake ignd under IGRA The Department of the Interior,

Office of the Solicitor, concurs in this analysis.

RECOMMENDATION

Disapprove the ordinance.

Ponca of Nebraska, Carter Lake lands opinion, p. 33 of 33
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October 22, 2007

Via facsimile: 202-887-4288
and First Class mail

Michael Rosetti, Esq.

James Meggesto, Bsq.

Akin Gump et al.

1333 New Hampshire Ave,, N. W
Washington, D.C. 20036-1564

Re: Ponca Tribe of Nebraska, amended gaming ordinance
Dear Messts. Rosetti and Meggesto:

This is in reply to your July 23, 2007 letter seeking review and approval of a newly amended
tribal gaming ordinance, enacted pursuant to tribal council resolution

No. 07-36. The amended ordinance makes one change to the Tribe's existing ordinance,
defining as “Indian lands” a parcel of trust land in Carter Lake, lowa. The amendment was
specifically enacted to authorize gaming on that land.

Your submission argues that the Carter Lake land is restored lands within the meaning of 25
US.C, § 27190} (1) (B) (iif) and thus eligible for gaming. After careful consideration,
however, | find that though the Ponca Tribe of Nebraska is itself a restored tribe, the Carter
Lake land is not restored land. In brief, I find that the factual circumstances surrounding the
acquisition of the Carter Lake land show that it was not taken into trust as part of the Tzibe's
restoration., A detailed explanation is set out in the accompanying memorandum, which I

‘. hereby incorporate by reference.

Because [ find that the Carter Lake land is not restored land within the meaning of 25 U.S.C.
§ 2719(b) (1) (B) (iif), the amended ordinance is inconsistent with [GRA and is hereby
disapproved

~Bhilip N. Hogen
Chairman

© NATIONAL HEADQUARTERS 1447 L St, NW, Suite 9100, Washington, DC 20005 Tel: 202.632.7003  Fax; 202.632.7086 WA W.HIGC.GOV
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o Larry Wright Jt., Chairman, Ponca Tribe of Nebraska
‘Penny Coleman, Acting General Counsel
Michael Gross, Associate General Counsel
Jonathen Damm, DOI Office of the Solicitor
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Nitional Incdian Goming Commsion

In Re: Gaming Ordinance of
The Pouca Tribe of Nebraska

December 31,2007

vwvvuvuvww

FINAL DECISION AND ORDER

Appeal to the National Tndian Gaming Commission (“NIGC” or “Commission”) from a
disapproval of a site specific ganting ordinance submitied by the Ponca Tribe ol Nebraska
(“Tribe™). This appeal is brought pursuaﬁt to the Tndian Gaming Regulatory Act (IGRA), 25
US.C. § 2701 et. seq., and NIGC rogulations ar 25 C.ER, Part 524,

Appearances
Michael Rossetti, James Meggesto, for the Ponca Tribe of Nebraska
Michael Gross for the Chairman, National Indian Gaming Commission
‘ John Lundguist, Assistent Attorney General, for the State of lowa, a limited participant
‘ pursuant to 25 C.F.R. § 5242

DECISION AND ORDER

After careful and complete review of the agenoy record and pleadings filed by both the
Tribe and the Chairman, as well as the State of lowa, a limited -par‘dcipant pursuant to NIGC

regulations at 28 C.F.R.§ 524.2, the Commission finds and orders that:

1. We affirm the Chairman’s decision that the Carter Lake Jand meets the location and

 temyporal Factors of the restored lands analysis.
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7 2. We reverse the Chairtman’s decision with respect to the factual circumstances factor for
the following reasoﬁs: '

(a) The Chairman’s disapproval improperly relied on the Tribe's intended use of
the land; _ ' -

(b) The Chairman’s disapproval improperly relied on events that ocewted after
the Department of the Interior’s (DOT) final agency decision was made; and

{c} The factual circumstances of the acquisiﬁw weigh in favor of restoration.

3. We reverse the Chairman’s disapproval of the ordinance because we find that the

Carter Lake land meets the restored Jands exception,

PROCEDURAL AND FACTUAL BACKGROUND

The factual background of the Tribe’s history, including its termination and restoration lo
foderal recognition, are well set forth in the Carter Lake Lands Opinion Memorandum
(Disapproval Memo), which is incorporated by refe:.-encs: into the NIGC Chairman’s (Chairman)
disapproval of the ordinance. We see no need to vevisit those fzcts here. The following events,
however, are of particuia}' significance to our decision. |

The Tribe was restored to federal recognition in 1990 by virtue of the Ponca Restoration
Act, 25 US.C. §§ 983 - 983h. |

On September 24, 1999, the Tribe purchased in fec approximately 4.8 acres of land in
Carter Lake, lowa. Shortly‘ thereafter, on January 10, 2000, the Tribe passed a resolution sceking
to have the DOI place the Laiﬁd into trust. The Tribe’s stated intent was to place 8 healthcare
facility on the land. (Ponca Tribe of Nebraska, Resolution 00-01 )

On Seigtember 13, 2000, the Great Plains Regional Director fé)r the Bureau of Indian
Affairs (BIA) within DO wrote to relevant state and local officials in Towa and stated her “intent
- to accept the land into trust for the benefit of the Ponca Tribe of Nebeaska.” {(Letters from Cora

1. Jones, Great Plains Regional Director, BIA, to Carter Lake Mayor, lowa Governor,
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Pottawattamie County Supervisors, Sepiember 15, 2000.) Both the State of Towa and
Pottawattamic County appealed the September 15 decision 10 the Interior Board of Indian
Appeals (IBIA). They contended, in part, that the Tribe really intended to use the land fora
casino and thal the Regional Director erred in not considering this use. fowa v. Great Plains
Regional Director, 38 1BIA 42, 52 {2002).

The IBIA rejected the argument, finding that the land “was purchased ... and is eurrently
used for health care facilities” and that any poséiﬁi& gaming use was spccu?atilve. Id. The IBIA
(s affirmed the Regional Director’s decision on August 7, 2002, 14,

Sometime following the IBIA decision in the Tribe's favor, the Tuibe, the State of Towa,
and Poltawattamic County reached an agreement that avoided further Ifiigation. Although there
is no gvidence to show that the agreement was reduced 10 writing, it was acknowledged through
carrespondence both by the Tribe and the Staze. On November 26, 2002, the Tribe's then
attomey sent the BIA an e-mail message requesting that a notice of intent to take the land into
srast be published and requested that the following language be included:

The trust acquisition of the Carter Lake lands has been made for non-gaming

related purposes, as requested by the Ponca Tribe and discussed i the September

15, 2000, decision under the Regional Director’s analysis of 25 CFR 151.10(c).

As an acquisition occurring after October 17, 1988, any gaming or gaming-related

activities on the Carter Lake lands are subject to the Two-Pait Determination

under 25 U.S.C. sec. 2719. In making its request to have the Carter Lake lands

taken tnto trust, the Ponca Tribe has acknowledged that the lands are not eligible

for the exceptions under 25 U.8.C, seo. 2719(6)(1)({B). There may be no gaming

or gaming-related activities on the land unless and until approval under the

Oclober 2001 Checklist for Gaming Acquisitions, Gaming-Related Acquisitions

and Two-Part Determinations Under Section 20 of the Indian Gaming Regulatory

Act has been oblained.

(November 26, 2002, e-mall, from Michae! Mason, Esq.)
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On December 3, 200;2, the Regional Director published in a nexﬁpaper of gener.af
circulatiot in Carter Lake a notice of intent to take the Ca‘ner Lake land into trust but omitted the
additional language requested by the Tribe. On December 6, BIA published & “correéted notice
of intent 1o take land into trust” this time including the language. {Council Bluffs Daily
Nonpareil, December 6, 2002). An internal BIA e-mail noting the incorrect publication

deseribed the additional langnage as follows:

The attached Notice of litent was published in the Council Bluffs, Tows,
newspaper yesterday, December 2 {sic, December 3], 2002. You will recall that
{he last paragraph in the Notice was a compromise reached by the Ponea Tribe
and the State of Jowa as well as Pottawatomie County, Towa. The Solicitor's
office had rio problem inchuding the appended paragraph. If we did not include the
last pavagraph, fowa would have liti gated the matter in Federal Court. Also, the
[ast paragraph was agreed upon by the Ponca’s attorney....

(December 3, 2002, e-mail from Tim Lake to various BIA recipients.)
On Decemnber 13, 2002, Jean M, Davis, an Iowa Assistant Attorney General, wrote a
can’!%rming letter {6 the Tribe’s altorney, stating:

As you are aware, the Corrected Notice of Intent to take Land in Frust was
published in the Council Bluffs Daily Nenpareil. The corrected Public Notice
makes clear that lands to be taking into trust in this case will be tzken for non-
gaming related purposes. The corrected Public Notice algo contains the
acknowledgement by the Ponca Tribe of Nebraska that the lands are not eligible
for any of the exceptions found under 25 U.8.C. see. 27190 BY. '

“Fhis corrected Public Notice is consistent {with] your repeated representations o
me and 1o Pottawattamic County, made on bebalf of the Ponca Tribe of Nebraska,
ihat the Tribe intends to use the lands for the purpose stated in the original
application, not for gaming activities. Based upon cur agreement that the lands
will be used in a manner consistent with the original application and the correeted
Public Notice and not for gaming parposes, you have requested that the State of
fowa and Pottawatamie County forego judicial review and further appeals. ‘
Inastuch as the corrested Public Notice now filed in this case contains the non-
gaming purpose testriction to which we have agreed, the State of lowa has agreed
not 1o pursue judicial review or further appeals of the final degision of the United
States Department of the nterior in this case.
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{December 13, 20(?2, letter from Jean M, Davis.)

On January 28, 2003, follewing the publication of the cotrected notice, the Tribe
executed a deed conveying the Carter Lake tand fo the United States, and the BIA completed the
abqumuon in February 2003, (January 28, 2003, wm'mty deed; February 10, 2003, letter from
Acting chxondl Director, Great Plams Region, B’IA to Supcrmtcndcm Yankton Agency.)

On July 23, 2007, the Tribe submitted a site specific-class [1 gaming ordinance
amendment {(ordinance) to the Chalrman for review and approval, In this ordinance, the Tribe
defined a parcel of trust land in Carter Lake, Towa (Carier Lake land) as “Indian lands" meeting
the restored lands exception to the general prohibition on gaming on lands acquired after October

. 17, 1988.25U.8 C 27190 DB, By letter dated October 22, 2007, the Chairman fouuci
that the Carter Lake land is not restored lands within the meaning of 25 U 8.C.§2719

(b)Y 1)(B)(i) and disapproved the ordinance. The Tribe filed a Notice 1o Appeal on MNovember 9,
2007, Furthesmore, on November 16, 2007, the Tribe and the Chairman filed a Jaint Motion for
Expedited Decision, requesting that the Commission issue a final decision on the aﬁpca‘i within
35 days or prior to the December 31, 2007 seheduled departure of Vice-Chairman

Cloyee V. Choney.

The Commission issued a decision on the Joint Motion stating that it would do all in its
power to issus a decision prior to the departure of Viee-Chairman Choney, but that
mrcumstances may require additional time to review the maiter and issue & decision, and that the
Conmission could not agree to be bound by an earhar deadline than that which is set forth in its
regulations. ! Under NIGC régulations, the Commission has ninety (90} days to decide an appeal

of an ordinance disapproval.

e Comunstion was able to sccommodate the Joint Motion and this Decision and Qrder is igsued prior to the
departure of Vice-Chairman Choney.
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In addition, the Commission invited the State of Towa to file a Request to Pﬁrticipate
pursula-mt to 25 C.F.R. § 524.2. The State filed its Roquest 1o Participate on Ndvmnbey 29 and the
Commission granted the request on November 30, Pursuant to a briefing deadline es-tablished by
the Comnmission, both the Tribe and the Chairman replied to the State’s fiii.ﬂg on Dec. 7.

DISCUSSION

Legal Framework

Tribal ordinances or resolutions governing the conduct or regulation of Class 1l gaming
on Indian lands are reviewed and approved by the Chairman under 25 U.8.C. § 2710(b)(2).
Amendments to a tribe's gami xig, ordinance are submitied for approval by the Chz‘;irmﬁn in
accordance with 23 C.ER. § 522.3. A tribe may appeal 2 disapproval of a gaming ordmzince,
resolution, or amendment within 30 days after the Chairman serves notice of his delermination of
disapproval, 25 C.F.R. Part 524. The Tribe's appeal bere was filed in a tinely manner.

1GRA permits gaming only on Indian lands, 25 U.8.C. 88 2710¢bX(1), (2); 2710(d)(1),
(2), which it defines ag: . |

(A) ail lands within the Himits of any Indian reservation; and
{B) any lands title to which is either held in trust by the United States for the

benefit of any Indian tribe or individual or held by any Indian tribe or
individual subject to restriction by the United States against alienation and
over which an Indian tribe exercises governmental power.
There is no dispute that the Carter lake land meets this definition. However, there is a
general prohibition on gaming on trust land acquired after October 17, 1988, unless the
land moets one of several exceptions. 25 U1.8.C. § 2719(a). Because the Carter Lake land
was acquired after this date, the question then becomes whether the Carter Lake land

mects any of the exceptions in § 2719, The Tribe contends that the land meets the

restored Jands exceptiot, which requites Jand to be “laken into trust as part of . . . the
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restoration of lands for an Indian tribe thal is yestored 1o federal 1'ecogniti.<m."’2 25U8.C.
§ 271906} @)D,

Courts apply a three-factor test to determine whether lands are “restored” within
the meaning of 25 U.S.C. § 7719(&)(1)([&)(111} (1) temporal proxzmlty to restoration; (2)
histotical and modern nexus Lo the location; and {3) factual circumstances. Grand
chﬁzerse Band of Quawa & Chippewa Indians v, United States Atty., 198 F. Supp. 2d
920, 935 (W‘.D. Mich., 2002). Applying these criteria to the restored lands exception
places “belatedly restored tribes in a comparable position to earlier recognized tribes
while simulianeously limiting afler-acquired ;;roperty in sorne fashion.” Id. Courts apply
the factors in a b’r!ancmg test, and not all factors must weigh ina trihe”s favor for the
land to meel the rc,bi.cart,d lands exceplior. Gr and Traverse, 198 F. Supp 2d 920 at 936;
Wyandotte Nation v, National Indian Gaming Commn'n, 437 F.Supp. 2d 1193, 1214
(D.Kan, 2006). In fact, the goustin Grand Traverse found that “the land may be
considered pars of a restoration of lands on the basis of timing alone” 198 F. Supp. 24
920 at 936, and thc Wyczmiat!e court found that the location factor is "arg,udhly the most
imporiant componc.nt of the tost for the restoration of land exception. ” Wycmdmre. 437

F.Supp 2d 1193, 1214

The Chairman’s Decision and the Tssties Presented by the Tribe’s Appeal
Because the Tribe's ordinance was site-specific and defined the Carter Lake tand as
Indian tand that meets the restored lands exception, the Chairman had to determine the validity

of this assertion. in ihe process of deciding whether to approve ar disapprove the ordinance. See

% There is no dispute that the Tribe is 2 restoved tribe.
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e.g. Cltizens Against ngsinc; Gmrgbﬁng in Frie County, et. al. v. Kempziw‘rrze, er. al., 471 F. Supp.
2d 295, 323 (W.D. N.Y, 2007.

The Chairman found that the Carter Lake parcel‘ meels both' the temporzil and jocation
fac%c;rs of the restored lands anatysis, and there has been no challenge to these fi'ndings. We agree
with the Chairman’s findings in ‘tljis regard and affirm those fndings, What is in dispute, then, is
the Chairman's application of t.hc.facum} circumstances el'emem_amé his resultant disapproval of
(he ordinance on the grounds that it purported to authorize and regulate gaming on lands upon
which the Tribe cmﬂd not tawfully game. |

The Chalrman found the following facts to be determinative in disapproving the

ordinance: (1) the Tribe did not contemplate a gaming use for the fand when it applied for trust
status; (2) Towa and Pottawattamie County challenged the Regional Directar’_g decision to take
the land into trust; {3} The Tribe representod before the IBIA thal the land woulé not be used for
gaming; (4) the IBIA affirmed the Regimmi Director's decision, finding it only speculative that
the Tribe intended to >ga‘me on the land; (5) the Tribe ana the State reached agreement timt the
State would forgo litigation in Federal court and the Tribe acknowledged the land did not meet
U"ltl restored lands test; (6) the Tribe’s attorney requested that BIA's public notice contain
language to the offect that the Tribe ackn@wledgad that.thc Yands are nof 't'estorexi tands; (7) the

- BIA publisﬁﬁd the requested language; and (8) the State wrote 2 confinming letter to thé Tribe in -

wﬁi.ch it agreed not to pursae judicial review of the IBIA’s decision. These gvents, theChaén‘éam

found, show that “at the time of the acquisition, no one involved mtenided the Carter Lake land o

be used for gaming or, more rimportantiy, 1o be restored land.” Disapproval ‘B/.Iemo at 27-30. Each

of these factors fall into one of the following three categories: (1) the Tribe’s expressions of
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intent as to its use c;i’ the land; (2) the Tribe's expressions of injcent regarding the restored lands
staius of the land; and (3) reliance by third parties upon those expressions of intent.

The Tribe argues thal the Chairman erved in. considering thege facts for several rensons,
f"‘irst.-prioxf agency opinions show. that a tribe’s infended use of the land at the time i§ is taken inlo
[rust is not relevant to the vestored lands analysis. Tribe;’s Notice of Appeal at 5-6. Second, the
Tribe's expressions of ils intent that the Carter Lake parcel was not restored Jands oceurred
outside the relevant period for consideration. 1d. at 10-12. Thivd, case Taw does nol support
subjective intent as; a factual circumstance, /4. at 7, and even if it did, the expressions of infent do
not outweigh the overwhelmingly nositive anatysis of the location and temporal factors. _Za!. at 8.
Finally, reliance by third parties was not wilhin the Commission's authority to considerina
gami'ng ordinance reviéw. Tribe's Response to Submission of the State of lowa at 3-8.

The State argues, in past, that the Commission should affirm the Chairman’s decision
because the Tribe “previously repudiated any claim it may have had that the Carter lake trust
holdings constitute restored Jand eligible for class Y1 gaming unde} IGRA.” Request o
Participate in Appeal 21 5 and that “bloth the State of lowa and the BIA acted in reliance on {the

Tribe’s] representations.” /d. at 7. ’

Tribe’s Intended Use of the Land is Not Relevant fo 8 Restored Lands Analysis

The Chairman based his disapproval in part on the Tribe’s representations that it intended
to use the fand for a health care facility and the IBIA ruling that gaming was only a speculative

use. Disapproval Memo at 27-28. Reliance on these facls was error. Prior agency docisions

3 patiawatianzie County was invited to submit information to the NIGC relutive to the status of the Caster Lake land
but did not do so. Sec Letter to Pottawaltamie County Board of Supervisors from Michael Gross, NIGC Senior
Attorney, dated March 10, 2006. :
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instruet that intended use at the time of the trust acquisition has no place in a restorad lands
analysis,

The quest_ibn of whether lands are restored is, in fact, quitc &isiinct from the guestion of
whether a tribe intends to conduct-gaming on thoée particular lands, In other words, the focus of-
the analym i whether the land was acquired as part of the Tribe's restoration, not on what the
Teibe planmd to do with thc Jand al the time. Most restored lands determinations are madc
through the DOI's trust acquisition process in cases where a {ribe has expressed intent to game.
However, thete are also a number of cases, such as this cmé, where tribes acquive trust land for
another purpose, and later, often within only a few years, veceive a positive restored Tands
determination so that they may conduct gaming. Regardless of when the tibe expresses its intent
to game, the analysis 18 the samoe.

On remand from the District Court in Confederated Tribes of Coos, Lower Umpgua &
Siuslaw Indians v. Babbitt, 116 F. Supp. 2d 155 (D.D.C. 2000), the DOY found that the land at
issue was restored tands. It noted that the land “was'taken_into trugt for historical, coltural and
economic self-sufl ﬁciency” and that “[a)t the time of the land being taken into trust, the Tribes
were not comxd{,nnz, it for gmming purposes” but changed their mumded prrpose “to maximize
their cconomm development opportunities.” DOL Momoxandum from Philip Hogen, Assocntu
Solicitor, Division of Indian Affairs to Assistant Secretary — Indian Affairs Re: Confederated
Tribes of Cous, Lower Umpqua & Siuslaw Indians v. Babbint, 116 F. Supp. 24 155 {D.b.C.
2000) in regard t© proposed gaming on the Hutch Tract in Lane County, O}egon (De&:. 5,2001)
{Coos C)pz’m’o:-z}. Only 22 months after the land was taken into trust for annth;:r purpose, the

Tribes announced their intent to game and requested a restored lands opinton.

10
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Simitarly, the Commission’s Office of General Counsel (OGC) has issued two opinions
in favor of restﬁrcd landls for tribes that originally exprossed their intent 1o use the property for
another purpose. The Bear River 'Bénd of Rehnerville Rancheria sought a restored lands decision

in much the same way the Tribe does here = by way of a site-gpecific ordinance. The land the
Bear River Band sought to game on was land it had purchased through a Comynunity
Development Block Grant from the U.S. Department of Housing and Utban Development and
with the assistance of the BIA. The Sccretary accepted the land into trust, and only one year
tater, the Bear River Band began to seck a restored !andg determination. Memorandur from
NIGC Acting Gwerzﬂ' Counsel o NIGC Chairman Deer, Re: Bewr River Band of Rohnerville
Rancheria at 2 {Augnst 5, 2002). The OGC found that the Jand was restored {ands under the
IGRA. M. at 14

More recently, our OGC found that the land upon which the Mom*etéwn Rancheria
wished to conduct gaming was restored land despite that the land had heeﬁ originaily acquired
for housing purposés and, like the Bear River Bénd land, was alsc purchased with HUD money.
Memorandum from John R. Hay, NIGC Staff Attorney, through Penny J. Coleman, NIGC
Acting General Counsel to Philip N, Hogen, NIGC Chairman Re: Movoretown Rancheria
Restored Landg at 910 (Océobﬁxr 18, 2007). Again, only two years had passed before the Tribe
announced its intent to game a;nd sought a restored lands opinion. Id.

Asis shownlllay thess earlier restored lands opinions, lhg: Tribe’s intended use of the land
is not relevant 1o a restored lands finding and tribes are free to c!}mzée their intended use of the
land 1o take advantage of gaming opportunitics if the Jand otherwise meets the relovant factors.
Here, the Tribe took more than twice as long as other tribes to change course and pursue gaming.

Like Coos, Bear River, and Mootetown, the Tribe is free to do so. It was error for the Chatrman

1
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1o consider that the Tribe did not contemplate a gaming use for the fand when it apphied for trust
status; that it represented before the 1BIA that the land would nol be used for gaming; and that
the IBIA relicd on that representation,

The Trust Decision was Made When the TBIA Issueci its Final Agency Decision and Events
 Which Post-Date this Decision Were Improperly Considered

Although we have found the intended use of the land is not relevant, we still must
determine whether the Tribe's expressed intention wi-tﬁ regard to the restored status of the land,
and reliance thereon, are facmai. circumstances appropriately considered i the restored lands:
analysis. Before we can do so, however, we must address whether the Tribe's ex prcasibns of that

| i nﬁent were imely considered; L.e. were they present at the time the land was taken into frust?

The core question of any restored lands analysis is whether the land at issue was "taken
into trust as part of , . . the restoration of lands for an Indian tibs that is restored to Federal |
recognition.” Grand Traverse at 934. Whether the lands are taken into trust as part of a-
restovation of fands necessarily depends on the facts present at the time of the acquisi'tion, o,
more precisely, the facts present when the decision to acquire the land was made.'Any facts
which were not presest at the time of the decision are not part of the trust acquisition, and,
therefore, are not propetly considered.

Al issue is exéctiy when the acquisitioﬁ ocourred. There are three views expressed heve:

" 1. 'The Tribe argues that the decision was made on September 15, 2000, when the
chibmal Director issued the decision to take the land into trust. Tribe's Notice of
Appeal at 11,

2. The Chairman stated that the carliest tlhe decision could have been final was in

August 2002 when the IBIA decision was issued. Disap?roval Memo at 27-30.

12
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3. The Chairman then expanded the time frame lo the date the Secretary signed the
deed in February 2003, and relied on this fater date and events which occusred up
and until this date, in his disapproval of the éa'dinancc. 7d. The State agrees with
the Chairman’s reliance on this later date. State of lowa’s Request to Participate at
6.

We believe the correct view, first expressed by the Chairman, is that the land to trust
decision was made when it became a final agency decision, i.e. upon the IBIA"S decision,
Conscquéntly, events that occurred afier that were not considered as part of the trust decision.
Support for this view rests in DOPs reguiations that govern both IBIA appeals and land
acquisitions. Interior’s regulations provide that the IBIA decides " finally for the !i)npartmém
appeals to the head of the Departinent pertaining to administrative actions of officials of the
Burcau of Indian Affairs, issued under 25 CFR chapter L™ 43 C.ER. § 4.1(0)2). Additionzally,
25 C.F.R. § 4312 states, “m!}ngs_; by the [IB{A] are final for the Department and imust be given
immediate effect.” Finally, 43 C.F.R, §421{d) provides, in pertinent part:

No further appeal will lie in the Department from a decision of fhe Director or an

Appeals Board of the Office of Hearings and Appeals. Unless otherwise provided by

N regulation, reconsideration of a decision may be granted only in extinordinary
circumstances where, in the judgment of the Director or an Appeals Board, sufficient
reason appears therefor.

These regulations unequivocally demonsirate that the IBIA decision is a final dgency decision.

BIA ragu]éﬁons requiring public notice that a final decision has beeri made are also
instructive here. Section 151.12(b) of 25 of C.I.R. requires public notice “that a final agency
determination to take land into trust has been made and that the Seeretary shall acquire title in

the name of the United States no sooner than 30 days afier the notice is published.” 25 C.F.R.

3 The land into trst prosess is governed by 25 C.F.R. Part 151, which falls within chapter T of 23 CrR andis
therefore spprapriately within e surisdiction of IBIA. '
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§ 151.12(b), When the BIA amended its regulation regarding land sequisitions, it added this
notice regquirement to facilitate judicial review of decisions by the Secretary to take land into
trust. See 61 Fed. Reg. 18082 (Apr. 24, 1996); See alse, Medlpine v. United States, 112 F.3d
1429, 1433 (1 o Cir, 1997). 'The preamble o the BIA regulation explains that the rule:
establishes a 30-day waiting period after final administrative decisions to acquire

land in trust unger the [IRA}. The Department is essablishing this waiting period

so that parties seeking review of final decision by the {IBIA].. . will have notice of

- adminigtrative decisions to take land into trust before title is actually transferred,

This notice allows interested parties 1o seck judicial or other review under the

[APAL... :

61 Fed.Reg. 18082 (Apr. 24, 1996). The preamble further cxpla,'z'ns:
following consideration of the faciors in the current regulations and completion

of the title examination, the Department, through Federal Register notice, or other -

notice to affected members of the public, will announce any final administrative

determination to take land in trust. The Secretary will ot acquire title to the land

in trust until at least 30 days after publication of the announcement. This

procedure permits judicial review before fransfer of title to the United States. The

Quiet Title Act {QTA), 28 US.C. § 2409(a), precludes judicial review afterthe

United Siates acquires title. (citations omitted).

The timing and purpose of fhe public notice shows that it was not considered as part of
the trust decision. The purpose of the notice is to advise the public that a land to trust decision
f1as been made so that affected partics may sue in federal cowrt1o pwveﬁt the trust acquisition
before the Tand is formally acquired because the Quiet Title Act precludes jucticial review after
the United States acquires title. See 28 U.8.C. § 2409(a). Sce also, Governor of Kansas, et al.v.
Kempthorne, 505 F.3d 1089 (10™ Cir. 2007}, The agreement entered into between the Tribe and.
the State, and the written documentation of that agreement, all ocewred after,and as a result of,
the land to trust decision, It was becuuse the IBIA issued a final decigion that the Sm{e soight the

agroement with the Tribe that it would not pursue ifs remedies in federal district court so long as

the Tribe “acknowledged that the lands are not eligible for the exceptions under 25 U.8.C.

14
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§ 2719 1B

Finally, and importantly, the IBIA acts under auﬂiority delegated to it by the Secreiary.
See 43 CLE.R. 4.1, which provides that “[tihe Office of Hearings and Appeals, Jof which the
IRIA is a board] is an authorized representative of the Secretary for the purpose of hearing,
considering aﬁd determining, as fully and finally as might the Secretary, matters within the
jurisdiction of the Department involving hearings and appeals and other review functions of the
Secrctary.” /d. Because the IBIA acts for the Seoretary and decides matters finally as the
Secratary would, the IBIA decision here was, in effect, the Secretary’s decision. The actions that
followed that de;:ision, i.¢. the publication of the notice and the signing of the deéd were hot part
of the decision whether fo take the land into trust, but were actions the Secretary was reqxnire<i {o] |
take following a decision o .take Tand in trust. This conclugion is supported by the use of the
word "shall® in 25 C.F.R. § 151.12(b). Once the waiting period has expired andd there is 1o
cha}.!enge 10 the decision or raqﬁest for reconsideration, the Secretary must acquire the fand into
trust, |

We are not persuaded by the ’i‘ribe’§ argument that the decision-making process endgd
with the Regional Director and any events that ocous after that point are not propexly considm"ed.
Had the State not appealed, the Tribe would be correct in its timing a1maiysi§; however, where an
appeal is timely filed and further documents may be submitied for cansider_ation,“ the Regional
f)irector‘s decision cannot be said to have been final. While the Regional Director cxpfcsseﬂ%
intent to take the land into trust, ;thai decision was timely apﬁcaied 1o IBIA and it is the [BIA
decision that constitutes final agency action. DO was not, as the Tribe supgests, “simply

defending its decision by following the process set forth by Jaw.” Tribe's Notice of Appeéi at'1l.

% As discugsed at pages 16-17, infra, the question of restoration is & Tegal one not affected by 2 tribe’s
 acknowledgement that the tand is or Is not restored. ,
b Gor 43 CFR. § 422 for regulations regarding submisstons to HBIA.

=
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1t was stifl actively engaged in the decision-making process u;5 and uniil the final agency
devision. |

The Chairman considered events that ocourred up until the Secretary signed the deed.
Bven if this were the appropriate time-frame for considering evidence, we agree with the Tribe
{hat “there is no evidence that Interior ‘reviewed, analyzed, or considered whether to approve or
endorse whatever ‘agreeénent’ that may have given zise {o the notice before publishing it in the
focal newspaper, Rather, the Departiﬁmat simply accepted certain language t© be appended fo the |
= notice without independently determining whether it concurred with the substance...”™
‘Tribe’s Request for Indian Lands Opinion at 33 (July 23, 2007). See also, ‘inze;'m\.l BIA e-mail
referencing the language in the notice as a “comptomise reached by the Ponca Tribe and the
State of Towa ... [and that] the Solicitor’s office had no problem inc.lu-ciing the appended
paragraph. If we did not inelude the last paragraph, Jowa would have litigated the matter in
Federal Court.” Docember 3, 2002, e-mail from Tim Lake, Superintendent, BIA, Yankion |
Agency, to various BIA recipients.

Consequently, we find that the IBIA decision is the point at which the decision was made
by the agency, and any relevant events that oceur up and until this point are properly co.nsfdered
as part of that decision. Events oceurring after the decision are pot properly considered. As such,

the Chairman erred in relying on events that occurred after DOI's decision was final.”

T Because we find (hat the Tribe's expressed Tntentions and reliance thereon are not relevant beeause they oconrred
after ihe TYOL linat decision, we need not seach the question whether the subjective intent of o tribe and reliance
thereon are proper factual circumstances to be considered i o restored Jands snalysis nor do we reach the question
of {he enforceability of the agreement botween the Tribe and the State. :

16
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The Carter Lake Land Meots the Location, Temnorzl Proximity, and Factual Circumstances

Factors and is Therefore Restored Land under the IGRA -

“The Chairman set forth a strong positive anolysis of the Jocation and temporal
factors, which we affirm. Because the tost for restored lands is 2 balsncing test, we weigh as well

the Factual citcumstances prong of the analysis. As discussed at pages 12-16, supra, the factual

circumstances on which the Chalrman relied occurred after IBIA’s final decision and were thevefore |

improperly considered.  When we evaluate, however, the factual ci:'cuméta11ces that ocaurréd within
{he relevant time period, we find one fact in particular that weighs in favor of restoration, and no
facts which weigh .agz.iins‘i i Whether a tribe has significant intervening trust parcels is a fact that
we have previously considered as part of the factual clioumstances analysis. See Memorandum o
Phitip N. Hogen, Chairman, from Penny I. Coleman, Acting General Counsel, Re: Cowlitz Tribe
Restored Lands Opinion, November 22, 2{)0;‘: al 93 Memorandum to Philip N. Hogen, Chairman,
through Penny J. Coleman, Acting General Counsel, from john R. Hay, Staff Aftorney, Re: .
Mooretown Rancheria Restored Lands, October 18, 2007. Here, we note that the Carter Lake land is
a:mong fhe first trust acquisitions of the Tribe (*{tthe Tribe owned in trust only an office building in
Lincoln, Nebraska ... and approximately 150 acres in Niobrara, Nebrask;a, for 4 community
building and bison grazing land.” Disapproval Memo ¢ 26.). We fnd that the factual
ci‘a;aumstanccs prong, as well as the location and temporal prongs, weighs in favor of 2 finding that
the Carter Lake land is restored.

Despite the clear direction of the law, we are troubled by the 'inequi‘tie;s wm;ked in this
case. We do not “diminish the importénce of [the Tribe’s] concession to the State of lowa.”
Siate’s Request to Participate al 9. Tt seems the Tribe led the State down the primrose path with

promises it never intended to keep. Yet, the faw here prevents us from granting either a remedy
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10 the State or imposing a consequence on the Tribe, Without a consequence for those who so
boldly promise whatever suits them, we are concerned by the tarnish the Ponca's actions may

leave on the credibility and good faith of other tribes that atteinpt to have land taken into trust.

CONCLUSION

We affirm in part and reverse in pari the Chairman’s decision. We afﬁnn the Chalrman’s
determination that the land meets the location and temporal factors of the restored 1ands analysis.
We reverse the Chairman’s decision with tespect to the factual circumstances factor because it
improperly relied on the Tribe’s intended use of the land and events that occurred after the
Department of Interior’s final agency decision was made. Bocause the Chairman relied on the
factual circumstances findings to disapprove the ordinance, we reverse the Chairman's
disapproval of the ordinance. The Carter Lake land meets the restored lands exception, The

ordinance is therefore hereby approved.

“ s so or}ef’ed by the NATIONAL INDIAN GAMING GOMMISSION.

\/,, {;f/» IV GL&MJ | ‘
N ’/w‘(\n ’», t ’ e

Y
H
£

Phﬂip N. Hogen Cloyce V., Choney Norman H. DesRosiets
Chairman Vice-Commissioher Commisgioner
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United States Department of the Interior

' OFFICE OF THE SOLICITOR
Waghingion, B.C. 20240

. I REFL REFER TO:

JUN 13 2008

Jonorable Phiilip M. Hogen

“hairman, National Indian Gaming Commission
1441 L S, NW :
Suite 9100

Washington, DC 20005

Dear Chairman Hogen: -

 am wiiting in regard to your May 19, 2008 letter {0 former Assistant Secretary ~ Indian
Affairs Carl Artman and Deputy Associste Solicitor, Division of Indian Affairs, Bdith
Blackwel] enclosing your May 19, 2008 Indian lands opinion for the Poarch Band of
~roek Indians, which purports to recognize the Band's right lo game on the Tallapoosa
Site in Alabama. In the letter, you informed Mr. Artman and Ms. Blackwell that you
were issuing the Indisn Jands opinion despite the fact that your Office of General Counsel
rOGC) and the Solicitor’s Office Division of Indian Affairs (DIA) had not reached
ngreement on whether the Tallapoosa Site is restored lands and thus covered byan -
exception to the goneral prohibition on gaming on lands acquired after Qctober 17, 1988,

On January 14, 2008, the Deputy Asscciate Solicitor provided your Acting General
Counsel with a letter of non-conenrrence in the National Indian Gaming Commission’s
(NIGC's) draft Indian Yands opinjon. Thel anuary 14, 2008 letter provided specific
details as to why DIA disagreed with the draft opinion. The non-Concurrence focused on
the restored tribe analysis. Generally, DIA does not believe thet the Poarch Creek Band
ever had a government-to-govemnment relationship with the United States until it was
acknowledged through the Part 83 process in 1983 The Deputy Associate Solicitor
concluded that the record simply does not support the Band’s existence as & separate
tribal entity with a governmental relationship with the United States, nor does it sapport
that the United States terminated this governmental relationship, The Deputy Associate
Solicitor also questioned the Band’s relationship with the Creek burial grounds loceted at
the Tallapoosa Site. Your May 19, 2008 opinion does not address any of the concerns
raised in our Jaruary 14, 2008 letter, .

Given that the legat conclusions reached by OGC ase incongistent with the legal views of
the Office of the Solicitor, and fhat, as discussed below, NIGC has no statutory mandate
to issue Indien Jands opinions independently, the Secretary has directed me to inform you
that he is invoking his suthority referenced in 43 C.F.R, § 4.5 to review your decision and
has asked me to assist him in that review. Accordingly, in accordance with 43 CFR.§
4.3(c), please provide me with the administrative record supporting your May 19, 2008
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decision. Pending this review, you may not take any further action to implement your
May 19, 2008 decision. : '

{ understand that the matter concerning the Poarch Creek Band first arose in November
2003, when the Assistant Attorney General for the State of Alabama questioned the
Band’s gaming activities on three purcels. From what [ understand, NIGC revigwed two
of those parcels and determined that they met the initial reservation exception in 23
U.S.C. § 2719(B(1B)D). The third gaming location, the Tallapoosa Site, remained at
issue, however, because the fand was taken into trust in 1995 and is not within the Band’s
initial reservation. The Band has continned its gaming operation on the Tallapoosa Siie
during the pendency of NIGC’s review.

While the request from the Assistant Attomey General came 10 NIGC jn November 2003,
it was not until January 2006 that the DIA received OGC’s first draft of its Poarch Creek
Indian lands opinion. Attoreys in DIA expressed thefr concern with the Poarch draft as
eatly as February 2006, OGC attorneys and DIA attomeys met in May, October, and
December 2006 to discuss DIA’s copcerns with the draft opinon. Alfter the December
12, 2006 meeting, OGC agreed to revise the January 2006 draft opinion, DIA attorneys
and OGC attorneys met together with the Tribe on March 13, 2007 to discuss the:
unresolved issues. On March 26, 2007, the Band’s attomeys provided OGC and DIA
with their response to the restored lands issues raised at the March 13 meeting, It was not
until September 24, 2007 that OGC provided DIA with.a revisad draft dated July 18,
2007, :

After Teceipt of the July 18, 2007 draft, attorneys in OGC and DIA tried toreach
consensus on the legal position. On December 27, 2007, OGC notified DIA that it
‘wanted DIA’s response prior to December 31, 2007. On Jamuary 3, 2008, the Deputy
Associate Solicitor sent OGC a short letter exprossing D1A's non-concurrence with the
July 18, 2007 draft. On January 7, 2008, you, the Deputy Solicitor, and attorneys from
OGC acd DIA met via a conference call to discuss the unresolved lgsues. At that time,
OGC requested a detailed written non-concurrence.

On Janwary 14, 2008, the Deputy Associate Solicitor provided a six-page letter that
detailed most of the zationale for the non-concurrences to QGC’s July 18, 2007 opinion.
Since its receipt of the January 14, 2008 letter, OGC has made no efforts to resolve the
jssues raised by DIA. As previously noted, the May 19, 2008 opinion you glgned made
nio referenoe to the concerns raised in the January 14, 2008 letter.

Generally, the Office of the Solicitor and the OGC have worked cooperatively on Indian
lands opinions since the inception of your Office of General Counsel. In Maxch 2000, the
cooperative process was memorialized in a Memorandurn of Understanding signed by the
Associate Solicitor, DIA and General Counsel, NIGC. T 2006, it became apparent that a
new Memorandum of Understanding needed to be negotiated. Isigneda Mernorandum
of Agreement (MOA) on May 31, 2006, for a six-month period. That agresrnent was
renewed in February 2007 for another six-month term. While it expired in August 2007
and has not been renewed, OGC and DIA have both expressed a willingness to continue
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to abide by its terms. Inexplicably, the NIGC took no steps afier receiving the

Janmary 14, 2008 non-concurrence 1o atternpt 1o follow the MOA’s process fot resolution
of non-concurrence issues, For example, xo effort was made to have further discussions

with DIA or senior Solicitor’s Office officials, including discussions whether to refer the
matter to the Office of Legal Counsel, as was expressly provided in the MOA.

Generally, when OGC attempts to draft an Indian lands opinion, it typically writes a
broad and wide-ranging opinion that touches on issues not unigue to gaming, NIGC
Indisn lands opinions discuss a tribe’s jurisdiction over lands, @ tribe’s governmenta)
avthority, the boundaries of 2 tribe’s reservation, and the history of a ribe. In NIGC's
Indian lands opinion regarding the restored land for a restored tribe exception, QG
extensively delves into the history of the tribe’s relationship with the United States,
especially with the Secretary of the Interior. OGC also looks at the history of the fribe’s

~ occupation of certain lands and communications between the Depariment of {he Interior
and the tribe. DIA has in the past questioned the need for delving into such issues that
are not specific 1o gaming. While the Solicitor's Office and OGC have reached
sonsensus on all Indian lands opinions prior to the Poarch Creek decision, it has not been
without controversy, DIA has ox several ocoasions agreed with NIGC’s conclusions but
not with Hs analysis, For the Poarch Creek decision, ss the January 14, 2008 letter sets
out, my Office did not agree that the Poarch Creek Band is a restored tribe for Indian
Gaming Regulatory Act (IGRA) purposes.

As the chief tegal officer for the Department of the Interior, it is incumbent onme to .
ensure that all legal opinions are consistent and sound. Nothing in IGRA changes my
tole as the principal legal adviser to the Secretary and the chief legal officer of the
Department. Congress expressly placed the NIGC “within the Department of the
Intarior.™ It is my responsibility to supervise the legal work of the Department.”

What is at issuo is only the Poarch Creek Band’s Indian lands opinion and the prospective
drafting, review, and approval of Indian lands opirdons,® The Department is not seeking
to review previously issued NIGC Indian lands opinions through this process. In

addition, DIA and OGC worked together to draft language in the 25 C.F.R. Part 202
regulations that provided that the regulations do not apply to final agency actions based

on legal opinions issued prior to the effective date of the regulations. Noris the
Department calling into question the overall good work of the NIGC. NIGC's role in the
regulation of Indian gaming has been and will continue to be positive and important, The ‘
Secretary has no desire to intrude in NIGC’s statutory rele for the regulation of Indian
gaming. '

1250U.8.C. § 2704(m).

28 109 DM 2.1; 110 DM 2.2: 205 DM 3. )

3 My Office defines Indian Jands opintons as legal opinions that analyze whether gaming is authorized on
particular Jaads. Thege Include opinions on whether lands mest the definigon of Indian lends; whether &
tribe §s exercising jurisdiction and governmental authority over those lands; whether gaming is suthorized
under 25 V.8.€. § 2719, and a legal analysis of 25 C.F.R. Part 292,
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However, IGRA does not vest all authority for Indian gaming in one entity. IGRA is not
an example of & stature that transferred all responsibility out of the Department. The
soope and parameters of the NIGC’s power are established and limited by the Ianmagc) of
IGRA, the NIGC's sole source of statutory authority. In the purpose section of IGRA,*
Congress o!early stated s intent to establish the NIGC as 3 comunission to regulate
Indian gaming. However, the scope of the power granted to the NIGC is not determined
by the ultimate purpose of regnlating Indian gaming. Rather, the scope of the NIGC's
power is based upon the specsﬁc means preseribed by Congress to achieve that ultimate
purpose.’ IGRA sets out in detat] the specific means to be empleyed by the NIGC to
carry out its discrete powers to issue orders of temporary closure of gaming activities;
levy and collect civil Snes; approve tribal exdinances or resolunons, Bpprove
management confracts for Class I and Class T gaming;® and ménitor, inspect, and
examing Class 1l gaming activities.”

IGRA grants authority over other aspects of Indian gaming to the Secretary, Indian mbes,
and the States. Therefore, it is evident from the piain Janguage of IGRA that, aithough
Congress established the NIGC as a comsmission for the purpese of regulating Indian
gaming, it did pot grant the NIGC the power to regulate, interpret, or decide all aspects of
Indien gaming or matters related to Indian gaming.

As with the NIGC, it is olear that Congress did not grant the Secretary the powerto .
regulate, interpret, or decide all aspects of Indian gaming. The Secretary has limited
authority over those aspects of guming that are assigned by IGRA to the NIGC, Indjan
tribes, ot the States. Undike the NIGC, the Secretary has anthority for Indian gaming
matters and matters zelated to Indian gaming that are not expressly asszgned 10 any entity
under IGRA. This authority is based upon statutes other than IGRA that give the
Secretary broad authodity fo manage maiters of Indian affairs and implement the laws
governing Indians, and specific authority over Indien lands and wibel governments.

Thus, the scope of the Secretary’s authority is much broader than that of the NIGC and
includes many general matters, ‘

The authority of the NIGC is strictly Hmited o the discrete powers that are expressly
assigned o it by Congress in IGRA. While it may interpret the statute and fill gaps with
respeet to its specific powers, the NIGC has no general authority over the regulation of
Indian gaming based on the ultimate purpose of its suthorizing statute. By contrast, the
scope of the Secretary’s authority exteads broadly to most matters of Indian affairs and
includes implementing many of the laws governing relations with tribes and individual
Indians, Moreover, based on longstanding and specific authority under fhe Indian
Reorganization Act and other generally applicable Indian law, the Secretary has the
specific authority and subject matter expertise to decide issues concerning Indian iands
and tribal jurisdiction. Thus, it is the Secretary, not the NIGC, who has the implicit
authority to interpret any ambiguities and fill any gaps in IGRA, particularly with respect

4251130 §270‘*(4)
¥ Soe MCTv, AT&T Co., 512 40.8. 218, 231 (1994).
€25 1.8.C. § 2705().
T2515.8.C. § 2706().

i
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to ambiguities or gaps that concern what constitutes Indian lends and the soope of tribal
jurisdiction. . :

Indian lands opinions are by definition legal opinions that analyze whether lands are
eligible for gaming. Indian lands opinions include issues such as whether lends meet the
definition of Indlan lands; whether a tribe is exercising jurisdiction and governmental
authority over those lands; whether gaming is authorized under 25 U.8,C. § 2719 and a
icgal analysis of 25 C.F.R. Part 292, Resolution of these questions has not been
delegated to the NIGC. Moreover, resohition of those issues relies on the particular
expertise of the Solicitor's Office regarding overall Indian issues and nat just Indian
SAMINE COTICEINS.

T am sending a copy of this letter to all parties copied on your May 19, 2008 opinion,

Sincere!

avid L. Be
Sohicitor

¢er Buford L, Rolin, Tribal Chairman
William Perry, Sonosky, Chambers, Sachse, Endeeson, & Perry
Cindy Altimus, Region Divector
Troy King, Attorney General, State of Alabama



